United States Court of Appeals 


for the Second Circuit 


JOINT APPENDIX 


G | 
Rt PRO 


Puited States Court of Appeals 


For THE SECOND CIRCUIT 


Tuomas J. ByRNES and Francis R. SANTANGELO, 


Plaintiffs-A ppellants, 


——against— 
FAULKNER, Dawkins & SuLuLivan and Sincer & MackeE, INc., 


Defendants-A ppellees. 


FAULKNER, Dawkins & SULLIVAN, 
Counterclaim-Plaintiff. Appellee, Appellant, 
—against— 
Tomas J. BYRNES and Francis R. SANTANGELO, 
Counterclaim-Defen. ats, Appellants, Appellees, 
and 

Topey & KIRK, 

Counterclaim-Defendant-A ppellee. 


APPENDIX 


Borpen & Bau CaRRO, SPANBOCK, LONDIN, RODMAN 
Attorneys far Defendant-Appellee & Fass 
Singer & Mackie, Inc. Attorneys for Plaintiffs-Appellants 
201 East 50th Street and Counterclaim Defendants- 
New York, New York 10022 Appellants, Appellees, Thomas J. 
Tel. (212) 826-9500 Byrnes and Francis R. 
Santangelo 
Hau, Dickuter, LAWLER, KENT 10 East 40th Street 
& How ey New York, New York 10016 
Attorneys for Counterclaim- Tel. (212) 889-3600 
Defendant-Appellee 
Tobey & Kirk JacoBs PERSINGER & PARKER 
460 Park Avenue Attorneys for Defendant-Appellee 
New York, New York 10022 and Counterclaim-Plainttff, 
Tel. (212) 838-4600 Appellee, Appellant 
Faulkner, Dawkins & Sullivan 
Pine Street 
New York, New York 10005 
Tel. (212) 344-1866 


PAGINAT!ON AS IN ORIGINAL Copy 


Index to Appendix 


Docket Sheets 

Plaintiffs' Notice of Appeal 

Faulkner, Dawkins & Sullivan's Notice of Appeal 
Order and Judgment Appealed From 


Opinion # 43969, Werker, J., Granting and Denying 
Cross-Motions for Summary Judgment 


Amendment to Opinion # 43960, Werker, J., 
Dismissing 711 Claims and Counterclaims 


Opinion # 39582, Gurfein, J., Dismissing Com- 
plaint with leave to Replead 


Opinion # 39631, Gurfein, J., Amending Opinion # 39582 


Opinion # 39696, Gurfein, J., Denying Reargument or 
Certification under 28 U.S.C. § 1292 (b) 


Jomplaint 
Answer and Counterclaims of Faulkner, Dawkins & Sullivan 
Answer and Counterclaims of Singer & Mackie, Inc. 


Plaintiffs' Reply to First Counterclaim of 
Faulkner, Dawkins & Sullivan 


Tobey & Kirk's "Answer to Third Party Complaint" 


Plaintiffs' Notice of Motion for Partial Summary 
Judgment Dismissing Faulkner, Dawkins & 
Sullivan's Second and Third Counterclaims 


Exhibit to Omitted Affidavit Submitted in 
Support of Plaintiffs' Motion: "Pink 
Sheet" for White Shield, June 15, 1971 


Faulkner, Dawkins & Sullivan's Affidavits in Oppo- 
sition to Plaintiffs' Motior for Partial 
Summary Judgment: Affidavit of James Mullen 


Plaintiffs' Notice of Motion for Reargument or 
for Certification under 28 U.S.C. § 1292(b) 


Plaintiffs' Reply and Counterclaim 


Faulkner, Dawkins & Sullivan's Reply to Plaintiffs' 
Counterclaim 


Plaintiffs' Interrogatories to Singer & Mackie, Inc., 
Interrogatory # 1(g); and Singer & Mackie Answer 


Faulkner, Dawkins & Sullivan's Interrogatories to 
Plaintiffs ## 16, 28 and 29; and Plaintiffs' 
Answers 

Faulkner, Dawkins & Sullivans Interrogatories to 
Tobey & Kirk, ## 4 and 5; and Tobey & Kirk's 
Answer and Additional Answer 

Stipulation of Facts 

Plaintiffs' Notice of Motion for Summary Judgment 
Solomon Affidavit Submitted in Support 

Exhibit "1"---Base Prospectus 

Exhibit "2"---"Leason Prospectus" 

Exhibit "3"---Prospectus in Suit 

Exhibit "4"---Prospectus of June 14, 1971 
Exhibit "5"---Sample Stockholders Agreement 


"xhibit "6"---Counsel's Letter to Stockholders 


Exhibit "7"---Plaintiffs' Letter to Issuer's 
Counsel 


byrnes Affidavit Submitted in Support 


Exhibit "8"---White Shield Press Releases 
and Sticker Supplement 


Exhibit "9"---Omitted 


Santangelo Affidavit Submitted in Support 


Exhibit "10"---Santangelo Deposition in 


Landau Affidavit Submitted in Support 


Plaintiffs' Rule 9(g) Statement 


Tobey & Kirk's Notice of Motion for Summary Judgment 


Faulkner, Dawkins & Sullivan's Notice of Motion for 
Summary Judgment 


Green Affidavit Submitted in Support of Faulkner, 
Dawkins & Sullivan's Motion, and in Oppo- 
sition to Piaintiffs' Motion 

Deposition of Tobey & Kirk by Vincent C. Ross, Jr. 


Deposition of James MacMillen as a Witness 


Deposition of Faulkner, Dawkins & Sullivan by 
Ronald Lattuga 


Deposition of Faulkner, Dawkins & Sullivan by 
Marc R. Green 


Exhibits to Depositions of Faulkner, Dawkins & Sullivan 
Exhibit "2"---Affidavit of James MacMillen, 5/3/73 


Exhibit "3"---Affidavit of Ronald Lattuga, 5/7/73 
and Exhibits 


Exhibit "4"---Memorandum of Lattuga and MacMillen 
Prepared June or July 1971 


Exhibit "5"---Affidavit of Marc R. Green, 5/7/73 
Plaintiffs' Notice of Motion for Reargument or for 

Certification under 28 U.S.C. § 1292(b) or 

FRCP 54(b) 


Faulkner, Dawkins & Sullivan's Notice of Motion for 
Reargument 


 <7EM STATES DISTRICT COURT. 6S eS 
: ‘ : oe Mets se oe yh es de j date: a eet st 


. ie 
a ee : 


w oe ee INGE WE! eee oe S2ST Nw Seer OE 5 
2 tt Ot es * oe. GS o ? ? te inet we eae’ pg —“ A 
”. CIVIL DOCKET...” ol ee ae i Ss 
Pree : ree oo .~: 4 ve : \ 

Oye By 


1.0 > ATTORNEYS 


‘ 
eo ae . 


carro Spanbeck © Londin 
For plain  esue sOtn Stress 
eo" 1001s — 1-5" 2700 


_ 
- 


vr, 


‘ 


oo 


ee F. AULERER_D 
SINGER & & 


7; ors 
’ 


qo we 
‘ 


we 


arsinuer & Parke? 
b SULLiVanD) 


STATISTICAL RECORD 


dS. 5 “ay 
——— 

+J3.S5. 6 mailed 

®, Basis of Action: B.E.C. Act 
4 Oo e rs a 


. 
a eet 
4 . : 
| 


oo em mnre Ore erene Oe PEI ST FFs 


auuias Je BYENES gE Gere v~ 
* at acs ree os ed Bae + She fi 


eee 
& 3 & Sullivan. First}: 


——S— 


st Sat. 


pit eee 
LL AD = 


omens 


oe er & | sr ia eo on ive oo a 
: “331 -sU1ed ASTER & WER & CCUNTERCI A ts by_ DE, DFt, Faulkner Da sieing & Sullivan = [_ 328 Pp 
iy 7.73: Filed dA Se ced of Servi _Servic 2 _ Summons ,Absver & Countercis erclains of ¢ ona ; 
“-—-=r—"hy Carlos Edva 


-. | 


r 


af 


6 


.aew 


icing . 
ga io Deft Bauer Daukins2:Sullivan,Firet—set 
——— Ss Uobica to taka doposition-upon-oral-ox ‘a “ar athe : 


a. seu at ada oaiainlbed wd 


@. 7 ite Inc ITEM Dsp ANSE matoe a 
i 2 : See en ko Fttt Shonae deiyena0; (Piet t-Set}— 
= : nr TaukinalSullivan_to PLtff Francis-HySantangolc #irst-—Se 
jed-Bieetat aatice—to-take-deposttion-of Daft fastinoo,devkinel SSIS — oe 


° 
‘ 


ste oor. enh we 
Answers to Pi ere seul 
rez - $ 
ST SS 


F ® ANSWER. 0 ays 
Filed Notice of Mo 


es OPINION 239 ae. Corn! 
gested in this. op oe oy 


€ 


2 
. as 
7 le 1. 


1 aes BTANO Vo FAUaAAGd Via BAANU 


eh 


: ae. ee, 
s 


= so spa gigs 


e : CIVIL DOCKET.’ ow : . ag : * ‘hs Nid (in re Ki Tati 


so 
mee wt joe. 


‘ange se pase ant 


ee cee Bical. Ene 
a O REtUANS 


notics of motion for ie cene sem ant or cortification.Ret.7- ate 


Hoe 73 Filed defts." Faulkner, Dix kins and Sullivan cerorandum of 


_|_Filod_plttfs!-iterarondun-4n~sup pore ai aabien eye : 
ume Taw in opposition to pltés. motion for reirgucant or tor 


ertification—pux.—to—23-15C-1292b-———__________ : i 


“G-2/-73 Filed opinion #39631. -Cpinion dated June 19,1973. ‘is. anendad 
as follows, ows, 6tc.S0 OF Ordered, Gurtein, J. 74/777 aes 

=> Filed notice of motion by sco for ais sce or ard acaoersad - 

es rete 7-17-73 ; i te ; i : 
Filed pltffs memorandum of law in cuppart of m motion “i ee RAO Ty 
Filed pltffs memorandum of law in reply end end in seek of rotion aor 

re-argument or certificateion, ‘. ee a ee ga: 

Filed OPINION #39696 ..the Court finds that b the delay in = the motiba. 


- was excusable, “he motion for Tener qinent is denied, .: The motion 
. for certification is denied. It in co ordered -- Gurfein, - zc 
a "Je =73 | Filed pltff Santangelo answers to Anberrons. Prope ounded dey. St Fauline co 
ee Dawkins & Sullivan, a 
"9-20-73 | Filed pltff Byrnes’ answers to interrogs by ‘deft, Fasliner, 2 Da icing & Tea 


Ps 


apts 73 Filed Reply and Counterclaim of fhoma s J. 8 rnes and Francis R.| 
. Santangelo. ' ‘ 


*. 


~ ae > 


“ Oct.4-73 Filed: counter-claim pitta, ve reply tothe purposted 
¢ counterclain of thomas Byrnes and Fraris R. Santangelo 
: @ forth_in_pazagraphs—35—th srough-37-of hetr-repiy—on d 
countercla ém and affdt. 


PAE B Filed for Defts. Tobey & Kirk Affidav’ t of Vincent C. ts in_ connect 
Shanes wel bbe Shield Corp. eve. 


ty 


Sancho Filed defendant Tozgey & Kak! answerg to 
& Sullivan, a es : 
=, Filed ty Faulkner, Dawicina-& Sulitvan, affdvt. and notice of motic 
__for a order compelling discovery and awarding osts 
ed_memo endorsed on ahove motions Discovery hes 


BUDS Van oc Sey ie reg LON 4 ae 
respect to the impos on o osts, I yw! 
prejudice to its neval at the determing 
Gurfein a. : 
“Jon-10-7 Filed reply affdvt, of Michael Bayda Lo 
enzlo2t Filed affdvt. of S i Bs Pitta terehe) pp conan to _mo “don_of 5 amtacsiai - 


Ae 11n arrinae: m, mmeeen 


Aver LOSS ° 3 cKne 


= 
 G 


5 : 
‘s Co : : 
i 
* 2 2 . F = = = — 
= z = . q ~ : a ers = . Ne ae 


a mean 


‘Ig | 
5; 
5 


o/s de pst gal ie ae 
gu ats te oo z 
ee : 


ta Os. 
cc 
+: 


8°. 


cea an 
: a e 


Tree. £:\ at ce RA a EG | 64 F038 


“wy * nba 


e" 93-cIV 670 ciertins ge 2h eJadge.t Werker 
o. a ore JUDGE 7‘ eh - ————= 1“: : ig ‘ oT or 


: 62-16-75 Filed plaintiffs affdvt. under Rule 9( 2) ‘ 
; 02-18-75 Filed affdvt. of service b saieett of motion penecs filed 2d today (fo 


g 2 . : os : _ ' Be eee: pri ity a 
: ome A ne 
Faullmer's notice‘to take dep dur tons of Lawker, | A: 


ee, 
™= 


“Seacling & Kent as a w iss on TI=15-75 Bisp. Lesucad. l 2 


Filed depositions of Tobey & Ki rk db by. Vincent _ C. Ross, Jr. dated 4-1 10-73 ald oe 
ea 


Filed laintifft's affdvt. and notice of motion for sunmary —_ ment - ret. 4-17-75 
P Lo boom, Raumati a 


i teen 


Filed depositions of Faulkner Dawkins and Sullivan-on 6-21-73 mz 
Filed depositions of Faulkner Dawkins and Sullivan on 6-3-73- -m, va 


: = 
* 02-25-75 Filed stip. and: order aed re — facts = = the indo by defe| Faulkner: 


Werker, J. ge eS ee co ieee Coe 


" O3-11-75 | Filed by ates Tobey & Riek Rule. 9 and’ notice of motion. for summary utlement + 


Tete Sm 


mere is parr 


03-11-75 | Filed deft. Tobey & Kirk's omeneicn of law in: support of above motion|. 


> Oha02-75 Filed stip. and order that the motions: for surmary judgment: are adj. tol5-30- 43 


€. 
. 


iE . 


cS eam ? FO 66 5 ST 
. ~-w 


- 
as 


See 


au — “to serve perers n eupeet a a eas tion. ay belse753__ ere, 8 


“04-09-75 f Filed pha of the SEC for leave to file ainesaadon as AUTCUS CORIAR 


*(oue15-75 Piled on behalf Faulkner, Dawk/ns &° Sullivan memorandum of law in suppoyt of Oo 
: “motion for stcaary judgcent by Faulkner and in opposition to motions of mite a 
unteretaiin-defendatts—for—o 


¥ 04015275 Filed deft. Faulkner, Davkins & Sullivan's affdvt., Rule 9(g) aan ee 
of motion for summary judgment. - ret. 5-30-75 


“Oar15-75 yFiled order (attached to motion by SEC for leave to file Memorandum as poe 


, CURIAE) that the motion of the SEC to file on or before May 12, 1975, 3 neaotandum- my 
of law, as amicus curie, oa certain issues raised in the crossreotiond for - oe 


summary judgment is eereby granted. -- Werker, J. n/n ea) 


05-09-75 Filed stip. and order that pending motions for summary judgment are adj. to 6< oo 


ae and directing time to file answering papers. <° Werker, J. 


emo AGU O ne S Am a Db euporers 6 ma 


Upra S ite aes 


ey Faulkner, Dawkins & Sullivan for suzmary judgment. 
"05-28-75 ‘Filed pltfs' reply memorandum 


ee as, 


or 
rhs 


and their answering memorandum 
summa udemen 


06-17-75 Filed deft. and countet telaim deés pitt. i ae and Sullivan © ply mdworand 
: 03-~G3—76 ned nletntifts notice motion for reargument ox ox certigseation unde under 


. 
3 ex «70 ATW .. 
’ 30. e. Faulkner, et.al?’ -- 
Gee ce Snes 


ote 


hats sment 
ee Soh a rercla 


or.  gusanaes Tals 
counterclai 


—— [dues ment_on.. cons 


1 —— + oe wee ot 


Hislaa c gonduct ‘is | 


lt dieathdheroerd penmmmenennsmnmensnt 


‘Mauettlbs oF Set aie: 
“iiplation of Resvjation ? 22 


judgment on its ninth ait rss *: oe 
| metion to dismiss t that defense “[s granted, nekee's ie 
Excent with 3 “respect | to d “defendant‘s Znd ences derense, ] 


———- = ee ae a ee ee nm 


Taulkner's motion for summary -y judgment on its” ; first counterclaim." 


is in all other sespects “denied. Plaintiffs’ motion for summar 
on their claim tor declaratory reliet and to dismiss defend dans ——}————_ 
first affirmative defense is denied. $80 < 
Filed plaintifis AOE IES _@f motion for reargument or cert or certification _ — 
under 28:1292(>)_or Rule “54(b) = rat. _3-22-76_ 
ee at tie 2 ae ee 


File a derendantg notice of motion for reargument of motions for 

Summary judgment - ret. « 3-19-76 
ited defendants memorandum in support of above motion for reargumen 
judgment mot os ee 3 


iled affdvt. of sexy _Faulkner Dawkius & Sullivan of me es 
2 su ort 7 eee ot ee eatey oF top seexzun ument upon hr. Mrs Kent of Hall, Dickler 


File d pitts. ere cr USK “in opposition £6 -detE. and coun aterclaim Cet 
eulkner's motion fo orvargument 
F ed . ex a mation. £5 FS “SEL STaON i #43960 Filed on or 2eedl=1 2/- TB veces as iva 
the Court was S$ mot per ot persuaded tl that that the ne aed 
n_2=27-16) sould be _chansed + ia any fashion. Submit Sadar on 
. => ~a/a__saz=zattachad to oxiginal epinion==-->— 
t-07-96t e lad natice-of ceataigsoont af shia aston. to sight.J. 
iled Order and judgment - That the Cou neesciata © eg Picff's. & Counterclain-Defts. 
thomas J. Byrnes & Francis RX, Santanselo be di misend: with prejudice and ¢ eee 
2 First, Second & Third Councerclsims of Daft. & Counterclain-Plett. Faulks ff, Fa a 
= t cage ae ith préiudice.».ssaHerketed Judgment ‘Aasates > 
A ore rar eer acered $-12-7 By 


1to -the_Usca_foz_the_2nd—4 
= missed with prejug 


indicated herein, 
od gs... 


+ one: = 


| copies mailed to Jacobs, Persinger & Parker. Es 
SS —— 

_Fhied Dft._&. counterclaim pltff. Faulkner Davkina & Sullivan Notice of Cross 
: i Appeal_o£ the Judguent of 6/10/76. (mailed_notice)__ 
Cea eee ag So ater eae ETT, 
oF iled. Stipulation that the exhibits to the . several depositions 
"| ¢iled_in connection with certain motions he made part of rhe_recor¢ 


. . on- appeal—to 51a? - - 
ag tod notice 9 ification & trensnittel of the recorded om aopea’ to the U.S.C.t 


Plaintiffs' Notice of Appeal 


UNITED STATES ' TSTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
a a ae sd 


THOMAS J. BYRNES and FRANCIS R. 
SANTANGELO, = 


Plaintiffs, 
~against- Index No. 73 Civ. 670 HFW 
FAULKNER, DAWKINS & SULLIVAN and 
SINGER & MACKIE, INC., 


Defendants. 


DAWKIUS & SULLIVAN, 
Counterclaim-Plaintifé£, 


-against- AMENDED NOTICE OF APPEAL 


PLEASE TAKE NOTICE, that the plaintiffs and coc: 
defendants THOMAS J. BYRNES and FRANCIS R. SANTANGELO ("p 
tiffs"), hereby appeal to the United States Court « Appe 
the Second Circuit, pursuant to 28 U.S.C. § 1291, from: 

(a) So much of the final judgment entered on or about 

1976 as dismissed with prejudice and without costs all 
claims or counterclaims asserted by plaintifis; and 

(b) So much of an Order of the United States District 
Court for the Southern District of New York, Hon. MURPAY I. 
GURFEIN, U.S.D.J., filed on or about June 19, 1973, as amended by 

rd@er dated June 19, 1973 and filed on or about June 27, 1973, as 
@ismissed plaintiffs' complaint against cefendcants FAULKNER, 
DAWEINS & SULLIVAN and SINGER & MACKIE, INC., for lack of subject 


matter jurisdiction; and 


. 


Plaintiffs' Notice of Appeal 


(c) So much of an Order -e United States District 


z= the Southern Districe of York, 


° 
6 


U.S.5.5., dated February 26, 197 
Granced summary jucement dismissi 

plaineiflis THOMAS J. BYBNES and FRAN RB. SANTANSELO acainst 
defendant and counterclain-slains Soeneey Dawnles & SCLLIVAN, 


and granted sucmary judement to said défendant and counterciain- 


izsmative Sefense; an 
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DAWKINS Sl iLs vas. 


Date?: New York, New Yor 
May 2&, 1976 
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Notice of Appeal of Faulkner, Dawkins & Sullivan 


of Faulkner against plaintiffs and counterclaim- 
defendants Thomas J. Byrnes ("Byrnes") and 
Francis R. Santangelo ("Santangelo") and counter- 
claim-defendant Tobey & Kirk. 

(b) So much of the ORDER AND JUDGHENT entered 


May 10, 1976, upon a decision of the 


District Court for the Southern 


VOr, HON. Henry’ f. VerKker, Uo .iad 65 February 
26, 1976, as amended April 8, 1976, to the extent 
that said decision: 
(i) denied Faulkner's motion for summary 
judgisent on its third affirmative defense to 
3' and Santangelo's breach of contract 
claim against Faulkner (the "Contract Claim"); 


PR 
= 


(ii) denied Faulkner's motion for 
judgment on its f } irmative defense 
the Contract Claim and granted Byrnes' and 
Santangelo's motion for summary judgment dis 
missing sa.:1 defense; 

(4141) denied Faulkner's motion for summary 
judgment on its fifth af firmative defense to 
the Contract Claim and granted Byrnes! and 


Santangelo's motion for summary judgment dis- 


missing said defense; 


Notice of Appeal of Faulkner, Dawkins & Sullivan 


(iv) denied Faulkner's motion for summary 


judgment on its seventh affirmative defense to 


the Contract Claim; 

(v) denied Faulkner's motion for summery 
judgment on its ninth affirmative defense tc 
the Contract Claim and granted Byrnes' and 

fA a6m 


Santangelo's motion for summary judgment on 
© dv 


said defense. 


Yours, etc. 


JACOBS PERSINGER & PARKE 
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Dawkins & Sullivan be 


costs to any vcarty. 


New Yor, few York 
May 6 > 1976 


GMINT ENTERED - 5/10/76 
Py Raymond F. Burghardt, Cierk 


Opinion #43960, Granting and Denying Summary Judgment 


[£95,463] Byrnes, et cl. v. Feuckner, dha & foi giesleln et ol. 
A nited shiney Disiriet Cowt, Ssathern District oc? rx. 3 Civ. 670. February 
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Opinion # 43960, Granting and Denying Summary 


Judgment 


99,340 New Court Decisions wile atidy 
Byrnes v. Faulkner, Dawkas & Sullivan 


as an affirmative defense the issue of the illegality of the sale for not conforming with 
Section 3 of the Securities Act. The purchaser alleged that a comparison accompanying 
the delivery of the shares was a prospectus that did not fulfill the requirements of Section 
10 of the Securities Act. Given the broad definition of “prospectus” found in Section 
2(10), the court found that “any... communication, written... which... confirms the sale 
of a security,” such as the comparison in this action, is a >rospectus. 


See © 1451, “Securities Act—Definitions” division; © 3101, “Securities Act—Registra- 
tion” division; and ©4001, “Securities Act—Prospectuses” division. Volume 1. 


Securities Act—Sale of Securities—Prospectus Required—Transactions Between Bro- 
ker-Dealers.—A sale of securities executed between broker-dealers is fully regulated by 
the Securities Act of 1933 and such a transaction must be accompanied by an official 
prospectus. The purchaser of securities here, defending an action for breach ot the contract 
of sale. asserted that no official prospectus accompanied the delivery of the shares. The 
seller, aloug with its broker-dealer, argued that the transaction involved only broker- 
dealers, not the public, thereby extracting the sale irom the requirements of the Secu- 
rities Act and placing it within the exclusive realm of the Securities Exchange Act of 
1934. The court looked to Section 5 of the Securities Act for the basis for coverage of 
the Securities Act and found that it pertained to transactions involving any person, 
with person defined in Section 2(2) as meaning “an individual, a corporation, a partner- 
ship, an association, ete.” According to the court, Section 5 covers transactions between 
brokers. and therefore, an official prospectus was needed to complete a legal sale of securities. 


See { 1075; “Securities Act—Definitions” division; 7 3101, “Securities Act-—Registra- 
tion” division; and § 4001, “Securities Act—Prospectuses” division, Volume 1. 


Securities Act—Prospectuses and Communications—Misrepresentations and Nondis- 
closures—Status of Underwriter.--The failure to disclose in a prospectus the status of an 
underwriter may literally violate Section 12(1) of the Securities Act of 1933, through 
noncompliance with Section 10(a), however, statutes such as Section i2 will not be inter- 
preted so as to eliminate the use of any subdivision, such as Section 12(2). A purchaser 
of securities seeking to avoid a contract claimed that the seller violated Section 12(1) by 
not including in a prospectus the name of the seller's broker-dealer which allegedly 
qualified as an underwriter of the securities subject to the sale. Section 12(1) reeuires 
compliance with Section 5, which in turn requires of a prospectus compliance with Section 
10(a). Section 10(a) requires the meclusion of suc information in a prospé¢ctus as is found 
in the registration statement. The names ©) all underwriters are required for the regis- 
tration statement. Knowledge and materiality are irrelevant for finding a violation of 
Section 27:1). The court found that Section 12.2) applied to those situations where the 
prescribe’ *rocedures are properly followed but where the documents employéd do not 
satisfy th: standards dictated, the “fner” violations rather than the “grosser” violations 
of Section 12(1). 

See £3101, “Securities Act—Registration” division; § 4001, “Securities Act—Prospec- 
tuses” division; and 14735, “Securities Act—Liabilities” division, Volume }. 

Exchange Act—Distribution of Securities Subject to a Registration Staterment— 
Manipulative Devices—Sale to Market Maker.—A purchaser of securities does not par- 
ticipat: in a distribution subject to the provisions of Rule 19b-6 under Section 10(b) of 
the S-curities Exchange Act of 1934 if the purchase is made for resale by the purchaser 
in the ordinary course of its business and its pufchase constitutes, in the aggregate, 
less than 2% of the offering. The purchaser sought to avoid a contract to purchase secu- 
rities on the grounds that the sale was a distribution of registered stock in violation 
of Rule 10b-6. In order for the purchaser to successiully avoid the contract, the court 
determined that a finding must be made that the sale of the sccurities by the issuer 
constituted a distribution, and this finding was made. A / irther fina’ ng was 2.so required. 
The activities of the purchaser must constitute participation in the distribution. The 
amount of stock involved in the purchase and the stated purpose of the ,urchase con- 
vinced the court that the purchaser was not a participant in the distribution and not 
entitlea to a summary judgment on its claim that it suffered damages as 4 result of 
violations of Rule 10b-6. 


See {22,721 and 22,726 ‘Exchange Act—Manipulations” division, Volume 2. 
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Securities Act—Sale of Securities—Cancellation of Contract—Prospectus Delivery 
Requirement Implying a Right to Rescind —A purchaser of securities has no right to 
cancei a contract of sale or rescind the purchase merely on the receipt of the prospectus. 
The purchaser claims that inherent in the prospectus delivery requitement of Section 
3(h)i2) of the Securities Act of 1933 is an implied rizht to rescind. Rescission of a sale 
of securities was noted by the court as provided for in Section 12 of the Securities Act. 
but only in the specific circumstances of a viol- “sn of Section 5 or where material niis- 
representations existed. The fact that a sale is compicted when a prospectus is simul- 
taneously delivered with the shares does rot give rise. in the court's opinion, to another 
pecified circumstance under Section 12. The court further pointed out that no purchaser 
is compelled by any statutory provision to bind himself to a purchase of securities without 
first examining a prospectus 


See §3101, “Securities Act—Registration” division; and % 4733, “Securities Act— 
Liabilities” division, Volume 1. F 


Regulation T—Alleged Failure to Liquidate Account Promptly— Violation Depending 
on Improper Extension of Credit.—A purchaser of securilies, though a market maker, 
may claim that a broker-dealer vic ‘eguiation T of the Board of Governors of the 
Federal Reserve Board by not liqui re account prompily, if the purchaser received 
credit irom the broker-dealer improverly. Here. the purchaser owes the purchase price 
of securities to the seller, through the seiler’s broker-dealer. The broker-dealer did not 
extend any credit to the purchaser. The court found that if credit had deen extended, 
it was done by the seller and not the broker-dealer, and therefore, no violation of Reg- 
ulation T could be found. 

See § 22,001 and 22.201, “Exchange Act—Margin—Borrowing Restrictions” division, 
Volume é. 


ass, Regina! Leo Duff of counsel, New York, 


Jacobs Persinger & Parker, I. Michael Bayéa and Norman Trabulus of counsel, New 
York, New York, for Faulkner, Dawkins & Sullivan, Defendant and Counterclaim Plaintiff. 


Hall. Dickler, Lawler, Kent & Howey, Gerald A. Kaufman of counsel, New York, 
New York, for Tobey & Kirk, Counterclaim Deiendani. 


Securities and Exchange Commission. Lawrence E. Nerheim. Paul Gonson, Charles 
E. H. Luedde, Susan P. Starling of counsel, Washington, LU. Cas simicus Curiae. 


Werker. District 'udge: The original In that ovizion. Judge Gurfein dismissed 
complaint in this casi was filed by Thomss for lack of subject matter jurisdiction an 
J. Byrnes and Francis R. 2 rgelo— action trought by Byrnes for a judgment 
(*Byrnes") against Faulkner, Dawkins & declaring what the avirmative defenses as- 
Sullivan (‘Fauikner”) and Singer & Mae- serted by Faulisuer in the state court action 
key, Inc. (“Singer”) in Supreme Cour, were insuticient as a matter of law. How- 
New York County alleging breach of con- ever, Judge Guriein did find that federal 

jurisdicticn existed over the counterclaims 
7, 1971, Byrnes made a contract 10 §¢ which Faulkner asserted in its answer to 
pursuant to a registration statement, 4.0.0 Rernes’ action under $17 of the Securities 
shares of the common stock of W ct of 1933 171933 Act”) and $10 of the 
Shield Corporation (“White Shieid’ Securities Exchange Act of 1934 (“1934 
Faulkner and Singer but that Fauikner an Act”").? Judge Guriein granted Byrnes leave 
Singer repudiated the contract witheut to answer the counterclaim of Faulkner 
cause. A more complete ctotement of th cnd to assert his own counterclaim, sug- 
underlying facts and the pr history of gesting that the breach of contract claims 
the case are contained in an earlier cpinien =o wie! med the basis of the original suit 
written by the Honorable Judge Murray 9 woul cognizable in federa! court as 
Gurfein, now Circuit Court Judge, reported mpu. * counterclaims under the Fed- 
at 362 F. Supp. 864 (S. D.N. ¥. 19731. era! Rules of Civil Proe~‘ure, Rule }3(a). 
tIt¢ should be noted here that Singer with state court action. Judge Gurfein therefore 
drew from Its answer in the federal action Gismissed the action as to it. 
all of its counterclaims asserted by it In tre 
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Following this decision Faulkner did not 
submit additional papers but relied on its 
original answer as filed. Byrnes answered 
Faulkner's counterclaims and fled its own 
counterclaims. Faulkner's original answer 
had also stated two countercisims against 
Tobey & Kirk, Byrnes’ broker, which Tobey 
& Kirk answered without asserting any 
counterclaims. Although technically ‘the 
designation of the parties as plaintitt and 
defendant should be changed to indicate 
their current posture, each of the parties 
has continued to use the original designa- 
tion. To avoid confusion, the court has 
also adopted this nomenclature. Thus. Byrnes 
and Santangelo are hereinafter referred to 
as plaintiffs and counterclaim-deiendants: 
Faulkner is the defendant and counterclaim- 
plaintiff; Tobey & Kirk is also a counter- 
claim-defendant. 

The parties have made cross motions. 
Byrnes moved to dismiss all of Fauikner’s 
affirmative defenses and counterclaims and 
for summary judgment on Byrnes’ prayer 
for a declaratory judgment. Faulkner moved 
ior summary judgment on all of its af- 
firmative defenses except the first and sixth, 
on its first counterclaim, and on Byrnes’ 
counterclaim. Tobey & Kirk moved for 
summary judgment dismissing Fauikner’s 
counterclaims against it. Since Tobey & 
Kirk’s motion incorporated by reference 
the memorandum submitted by the plain- 
tiffs in support of their motion and provided 
no additional independent authority each 
of the motions with respect to dismissal 
of Faulkner's Second and Third Counter- 
cluims wail be treated as one motion made 
b; all counterclaim-defendants.* 


Faulkner's First Affirmative Defense 
and Third Counterclaim 


Faulkner's First Affirmative Defense and 
Third Counterclaim assert that Tobey & 
Kirk represented to it that the shares of 
White Shield which Faulkner agreed to 
buy were not part of a registered distribu- 
tion. Faulkner asserts further that in agree- 
ing to buy the shares, it relied on that 
representation which was false and fraud- 
ulent when made and in violation of § 17 
of the 1933 Act* and §$10(b) of the 1934 
Act.‘ Faulkner raises this as a defense to 


®The court feels constrained to make some 
comments about the submissions which have 
been received with respect to these motions. 
Excluding the affidavits and exhibits the par- 
tles originally filed almost 600 pages of motion 
papers. ‘“Vhile the motions were sub judice 
nearly 50 additional pages in the form of cor- 
Tespondence and smended submissions were 
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*Language following "registered" 
"is a material omission." 


ZA 


’ 


plaintiffs’ claim and also seeks to recover 
damages for the expenses incurred and 
profit lost on the cancelled resale to Singer 
& Mackey. 

The plaintiffs seek summary judgment 
on this defense and counterclaim on the 
ground that there are no material issues 
of fact to he tried. They assert that the 
testimony of all of the parties to this 
transaction negates any thought that fraud- 
ulent representations were made as to the 
status of the stock offered to Faulkner. 
Faulkner, on the other hand, contends that 
there were fraudulent and material mis- 
representations made, that the facts are 
in sharp dispute, and that summary judg- 
ment with respect to this defense is inap- 
propriate. 


Section 17 of the 1933 Act makes it un- 
lawful for any person selling securities to 
engage in any practice which operates as 
a fraud upon the purchaser. Section 10(b) 
of the 1934 Act makes the use of a de- 
ceptive ¢-vice in connection with the our- 
chase or sale of securities unlawful. These 
sections cover transactions in the over-the- 
counter market. American Bank & Trust 
Co. v. Barad Shaff Securities Corp. 335 F. 
Supp. 1276 (S.D.N. ¥. 1972). 


The parties seem to agree, as does the 
court, that failure to disclose the fact that 
the stock being sold was, in fact, registered 
stock would be a material and fraudulent 
omission in violation of Section 17 of the 
1933 Act and Section 10(b) of the 1934 
Act. Cf. Vohks v. Dickson, 495 F. 2d 607 (Sth 
Cir. 1974). This is particularly true in light 
of In the Matters of Jaffee & Co. (1969-1970 
Transfer Binder] CCH Fep. Sec. L. Rep. 
{77,808 (1970), discussed later in this opin- 
ion, in which the SEC required a market 
maker to cease all open-market purchases 
of a security if it purchased any shares 
which were being sold as part of a dis- 
tribution. The issue is whether in fact 
there was such an omission. 


The parties have each cited severai sec- 
tions of the testimony taken at depositions 
and assert that such testimony confirms or 
refutes the allegations on disclosure. The 
evidence before the court clearly is in- 


received. It Is the court’s view that most of 
the papers were needlessly verbose and that 
the repeated bombardement of the court with 
additional material, heated correspondence, and 
reiterations of prior material served only to 
extend an already protracted proceeding 

315 U.S.C. § 77q. 

«Id. § 78}(b). 
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conclusive. The issue is largely a question 
of credibility, a matter which cannot be 
determined on the pleadings in a motion 
for summary judgment. Cross v. United 
States, 336 F. 2d 431 (2d Cir. 1964); Hirsch 
v. Archer-Daniels-Midland Co., 258 F. 2d 44 
(2d Cir. 1958). 


In addition, the plaintiffs argue that 
Faulkner, which believed it would be dan- 
gerous for a market maker to buy stock 
which was being sold as part of a dis- 
tribution, was under an obligation to inquire 
as to the status of the stock being sold. 
The plaintiffs cite Jn the Matters of Jaffer 
& Co., supra, in support of their position. 
In that case, where the trader employed by 
a market maker had received a copy of a 
Prospectus of the stock being sold, the 
SEC heid that the market maker “should 
have inquired into the Status of the offer- 
ing.” Id. at 83,858. That case is not dis- 
positive of this one, however, since there 
is direct evidence that Faulkner did not 
receive a copy of the White Shield pro- 
Spectus prior to the sale. 

Because the facts are in sharp dispute 
as to both the fact of omission and extent 
of Faulkner's inquiry as to the Status of 
the stock, plaintiffs’ motion for summary 
judgment on Faulkner's First Affirmative 
Defense and Third Counterclaint is denied. 


SECOND AFFIRMATIVE DEFENSE 

All pzrties have sought summary judg- 
ment with respect to Faulkner’s Second 
Affirmative Defense. That defense asserts 
that the sale of White Shield stock was 
iNegal because the written comparison’ 
sent to Faulkner by Tobey & Kirk con- 
stituted a prospectus as defined in § 2(10) 
of the 1933 Act which did not conform 
to the requirements of 310 of that Act 
and because that comparison was not ac- 
‘ompanied or preceded by a statutory pro- 
Spectus as required in §5(b) of that Act, 
The plaintiffs acknowledge that no pro- 
Spectus was sent to the defendant but 
assert that the requirements of Section 
5(b) do not apply to transactions between 
broker dealers and that in any event, the 
comparison Tobey & Kirk sent does not 
constitute a Prospectus for the purposes of 
the 1933 Act. 


* The terminology involved in this defense 
is somewhat tricky. For the Purpose of clarity, 
unless the context indicates otherwise, the word 
“comparison’’ as used in this opinion will refer 
to the communication exchanged bv brokers 
&s required by $9 of the NASD Uniform Prac- 
tice Code, and the word “confirmation” will 
refer to the communication sent by a broker 
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Section 5(b)(1) of the 1933 Act* makes it 
unlawful for any person, directly or in- 
directly—(1) to make use of any means 
-.. Of... communication in interstate 
commerce...to carry or transmit any 
Prospectus relating to any security with 
respect to which a registration statement 
has been filed...unless such prospectus 

mects the requirements of section 773 

of this title. 

There is no question that the comparison 
sent by Tobey & Kirk does not meet the 
requirements of section 77} which requires 
4 prospectus to contain the information 
contained in the registration statement. 


The real issue is whether the comparison 
is a prospectus at all such that the require- 
ment in section 5(b) is even applicable. 
Section 77b(10) of 15 U.S.C." defines the 
term prospectus as ‘any... communication, 
written... which... confirms the sale of 
any security.” Taken literally, the statute 
which is broad and inclusive, would seem 
to include a comparison sent by one broker 
to another, confirming the sale uf a security. 


The plaintiffs, however, have raised sev- 
eral objections to this reading. First, they 
argue that the 1933 Act in which the above- 
quoted language is contained was intended 
to regulate transactions between broker 
dealers and their customers, i.c., the public, 
not the activities among broker dealers 
themselves. That relationship, the argu- 
ment goes, is fully regulated by the 1934 
Act. With that assertion, this court cannot 
completely agree. 


The court recognizes that the primary 
Purpose of the Act is to protect the in- 
vesting public. Wilko v, wan, 346 U.S. 
427 (1953): Securitics and Exchange Com- 
mission 7. Ralston Purina Co., 346 U.S. 119 
(1953); Berko v. Securities aud Exchange 
Commission, 316 F. 2d 137 (2d Cir. 1963). 
However, the statute itself seems to negate 
the plaintiff’s argument by its own language. 


Section 5 of the 1933 Act® which is the 
heart of the statute makes it unlawful for 
any person to do any of the acts therein 
prohibited. Section 2(2) of the Act}? defines 
“person” to mean “an individual, a cor- 
poration, a partnership, an association, ete) 
The plaintiffs admit that neither they nor 


to his custoier confirming the sale of secu- 
rities for the customer's account. 

“15 U.S.C. § 77(e)(b) (1). 

7 $10 of the 1933 Act. 

*$2(10) of the 1933 Act. 

©3350. S.C. § Tie 

107d. $ T7b(2). 
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Tobey & Kirk is excluded from the reach 
of that definition. Thus they concede that 
it would have been unlawiul to deliver the 
shares of White Shield stock unaccom- 
panied by an official prospectus. Section 5 
of the Act admittedly covers transactions 
between brokers. 


Further evidence that the 1933 Act did 
not intend to cover only the reiationship 
between brokers ard the public can be 
found in Section 4.*? Section 4 provides 
that certain transactions sn2il be exempted 
from the application of Section 5. There 
is no such exemption fer se for transactions 
between two broker-dealers. Surely if the 
Congress intended to relieve these parties 
of responsibility under the 1933 Act. it 
would have done so in this section. The 
court therefore conciudes that the plain 
tiffs cannot avoid the requirements of Sec- 
tion 5(b) on the ground that Tobey & 
Kirk and Faulkner are both broker dealers. 


Secord. the plaintitts argue that an ex- 
amination of the legislative history of Sec- 
tion 2(19)'* supports its contention that 
the term prospectus was not intended to 
include a comparison sent from one broxer 
dealer to another. The original act denned 
a prospectus as a “communication... which 
offers any security for sale.” In 1954. the 
statute was amended to inciude within the 
term prospectus, any cOmmunication wrich 
“confirms the sale of any security.” Both 
the Senate and the House reports expiain 
that the addition of these worcs was “to 
avoid any implication of departure irom 
settled interpretations that connrmations 
are ‘prospectuses’.” S$. Reo. No. 1036, 83d 
Cong.. 2d Sess. 12 (1934): H. R. Rep. No. 
1542, 83d Cong., 2¢ Sess. 21 (1934). Both 


1 Id. § 77d. 

197d. $ Tvb(10). 

13 Question 7. Richard Roe telephones John 
Doe, his broker. and states that he has certain 
warrants which he would lixe John Doe to sell 
for his accoun:. John Dee Goes so. and sends 
him a confirmation of the transaction. Must 
John Doe at the same time send him a copy 
of the prospectus? 

ansicer. No. In confirming a sell order on a 
brokeragce basis. John Doe is not within the 
prespectus requirements of the Act. 

Question 8. Pursuant to the sell order re 
ceived in Question 7, John Doe sells Richard 
Roe’s warrants to Henry Hoe. another deater, 
who purchases for his own account. Must John 
Doe. in confirming the sale to Henry Hoe. or 
in delivering the warrants to him, send him a 
copy of the prospectus? 

Answer. No. John Doe. in making the sate, 
is compicting the execution of an unsolicited 
brokerage order, and therefore is exempt from 
the prospectus requirements. 
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reports contain‘citations to SEC Securities 
Act Release No. 2623 (July 25. 1941). 


The release, an opinion by the General 
Counsel, explains what he considers to be 
the scope of the term prospectus: 


“Under the Act a ‘prospectus’ includes 
every kind of written communication 
which attempts or offers to dispose of, 
or solicits an offe: to buy, a security for 
vaiue. or which constitutes a contract of 
sale or disposition of a security for value. 
li the term ‘prospectus is construed in 
accordance with its language and spirit, 
it must in my opinion be read to cover 
any document which is designed to pro- 
cure orders for a security. or to efiectuate 
the disposition of a security, whether or 
not the document purports on its face 
to offer the securitv for sale, or other- 
wise to dispose of it for value.” Jd. at 3129. 
The release continues by giving concrete 
examples of situations which might arise 
and by explaining what the prospectus 
delivery requirements are in each case. The 
plaintiffs place heavy reiiance on examples 
7 through 10 which purport to relieve 2 
broker of the requirements of delivering 
a prospectus in ciscumstances analogous to 
those of the case at bar.** 


Those cuestions and answers do not pro- 
vide the plaintiffs with the authority they 
seek for two reasons. They deal on “heir 
iace with brokers’ transactions 2s exempted 
irom compliance with section 5 by tne 
terms of section 4. The trace in question 
is not such a transaction. Second, the ques- 
tions and answers relied upon have in part 
been superseded. CCH Fep. Sec. L. Rep. 
© 3195 at 3131 n.2. 


The plaintiffs seek suppert from this 
series of questions to illustrate the un- 

Question 9. John Doe writes to his customer 
Richard Roe, whom he knows to be a stock- 
holder of American Telephone and Telegraph 
Company and offers to seli for him the war- 
rants he has received. Must John Doe send 
Richard Roe a furmal prospectus with his 
letter? 

Answer. No, since he is offering to sell for 
him, not to him. 

Question 10. As a result of the letter de 
scribed in Question 9 Richard Roe gives John 
Doe 2 sell order. and John Doe sells the rights 
to Henry Hoe. When he mails the warrants 
to Henry Hoe. must he send a copy of the 
prospectus with them? 

Answer. Yes. The transaction. althcugh on a 
brokerage basis. results ‘rom 2 solicitation. 
and consequently the prospectus requirements 
are applicable to John Does’ sale to Henry 
Hoe. /d. at 3130-31. (emphasis in original) (foot- 
notes omitted). 
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solicited nature of the transaction in an 
attempt to avoid the application of the 
definition of the term “prospectus” to the 
compar:son sent by Tobey & Kirk. The 
theory propounded is that in adding the 
words ‘or confirms the sale of any secu- 
rity” the Congress intended to encompass 
only those situations where some act by 
the seller could be considered a solicitation 
to buy the stock. 


There is some support for this view had 
this transaction been conducted as a result 
of a customer's solicitation. Questions 7 
through 10 indicate that where a broker 
sells securities to another broker at the 
request of the selling broker's customer, 
the transaction is unsolicited and therefore 
exempt from section 5. 


Questions 8 and 10 were superseded by 
17 C.F.R. § 230.154. Under that reguia- 
tion, a broker was deemed not :o soiicit 
an order when. in response to a quotation 
submitted by a dealer in the “sheets,” he 
inquired of that dealer as to his interest 
in purchasing. Such a solicitation within 60 
days of the insertion of a bid in ihe sheets 
was deemed not to disqualify an otherwise 
exempt broker's transaction uncer section 
4. SEC Securities Act Release No. 131 
(March 13, 1934). 


Rule 154 was subsequently rescinded when 
Rule 144 was adopted." Although the Ru! 
is directly concerned with the pudiic resale 
of restricted securities without registration, 
the new cule retained a similar provision 
regarding the availability of a broker's 
exemption to a broker who offers to ¢ell 
restricted securities to a broker or dealer 
who had indicated an interest in that secu- 
rity during the preceding « days SiC 
Securities Act Release No. $223 (January 
11, 1972). Presumably, such an indication 
of interest would include the insertion of 
a bid in the sheets. Rule 144 deems such a 
transaction as unsolicited. 


There is a basic problem with this anal- 
ysis, as applied to the instant case. Each 
of the releases which dealt with the concept 
of unsolirited orders did so in the context 
of a broke > exemption from section 5, 
not in consideration of whether a particular 
communication constituted a prospectus. 
Presum ibly, che sending of a cocument 
that clearly was a prospectus would not 
alter the determination as to whether or 
not a particular transaction was exerint. 


isenineieplaisiluadc deat a 
4" SEC Securities Act Release No. 5223 (Jan. 
11, 1972). 
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The point of these releases is that offering 
to sell a security to a broker who has 
inserted quotations in the sheets does not 
constitute a solicitation, regardless of the 
form in which that offer is made. That 
sull does not cortradict the language in 
section 2(10) that defines a prospectus as 
any written communication which confirms 
the sale of a security irrespective of the 
status of the transaction in which it is used. 
The Court therefore rejects the argument, 
based con questions 7 through 10 of the 
General Counsel's opinion that a compari- 
sOn Coes not constitute a prospectus for 
the purposes of Section 2(10). , 


There is one state, cat, however, in the 
Senate Reports cited above that lends 
stronger support to the position taken by 
the plaintiffs that the comparison sent by 
Tobey & Kirk to Faulkner.is not to be 
Ceemed a prospectus for purposes of the 
1933 Act. The report discusses certain 
amencments to the 1933 Act made in 1954 
and in the context of eXplaining an amend- 
ment which shortened the period during 
which transactions. by Cealers not par- 
ucipating in the distribution, were not 
exempt from the provisions of section 5 
of the Act. the report included this state- 
ment: “Section 545) of the Securities Act 
fequires that all persons, unless exempt, 
Use prospectuses in connection with the 
sale t> the public of a registered security.” 
S. Rep. No. 1036. 83d Cong., 2d Sess. 6 
(1954) ‘emphasis added). It can certainly 
he argued that that is a recognition, at 
least by the Committee on Banking and 
Commerce, as constituted on February 25, 
1964¢ that the prospectus delivery require- 
ment in section 5(bj(1) was not intended 
to incizde comparisons exchanged by brokers. 
Nonetheless, this is insufficient authority 
to counteract what is otherwise clear stat- 
utory ianguage. And it is a well-known 
maxim that the party who seeks to contra- 
dict the clear and unambiguous language of 
2 statute must bear the burden of convinc- 
ing the court that the interpretation he 
proposes is the correct one.?* 


A third basis upon which the plaintiffs 
argue that the comparison sent by Tobey 
& Kirk does not constitute a prospectus 
is the inconsistency between the recgula- 
tions regarding the contents of comparisons 
are prescribed at 17 C.F.R. § 240.15cl-4 
(1973) and the rule ‘covering broker con- 
firmations prqamulgated by the National 


AE AN AC NC 
** Commissioner of Internal Revenue v. Bar- 
clay vouvwiry, Inc., S67 F. 2d 193 (1st Cir. 1965). 
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Association of Securities Dealers (NASD) 
in sections 9 through 11 of the Uniform 
Practice Code. That is an argument which 
in this court’s opinion, is devoid of merit. 


First, it would seem to be stating the 
obvious to point out that the documents 
which meet the definition of prospectus in 
section 2(10) of the Act will be of infinite 
variety. It can hardly be argued that a 
certain document is not a prospectus merely 
because it is different from a second ocu- 
ment which clearly is 2 prospectus. hus, 
merely because a broker’s comparison is 
not dhe same as a confirmation to a cus- 
tomer which all of ihe parties admit is a 
prospectus within the meaning of the Act 
is not to say that ‘t therefore cannot be a 
prospectus. 


Furthermore, the regulations cited by the 
plaintiffs to describe the contents of a con- 
firmation are mot at all relevant to the 
definition of prospectus. Section 15{c)(1) 
of the 1934 Act*” directed the Commission 
to enact “rules nd regulations (to) defite 
such devices or contrivances as are manip- 
ulative, deceptive, or otherwise fraudulent” 
for the purposes of that Act. It was pur- 
suant to this authorization that the Commis- 
sion promulgated 17 C.F.R. § 240.15ci-4 
(197). That regulation defines as fraud- 
ulent, manipulative or deceptive 

“2zny act of any broker or dealer designed 
_to effect with or for the account of a 

customer any transaction in...any secu- 

city...uniess such broker or dealer, at 
or before the completion of each such 
. transaction, gives or sends to such cus- 
tomer written notification disclosing” 


certain facts regarding the capacity in 
which the broker or dealer is functioning 
in that particular sale. It should be ap- 
parent that these sections work indcepen- 
dently of eac) other. If a broker sent a 
confirmation which clearly violated this 
rule but which was accompanied by a cro- 
spectus that complied with section 10 of 
the 1933 Act. he would not violate section 
5(b)(1) of that Act. Similarly, if he sent 
a confirmation which complied in full with 
the disclosures mandated by Rule 15cl-4 
but which was not accompanied or pre- 
ceded by a section 10 prospectus, he would 
be in violation of Section 5 of the 1933 
Act. Thus it is the opinion of this court 
See ae ee ease A eS 

1615 U.S.C. § 780(c)(1). 

it By the same token, it is irrelevant for the 
purposes of section 2(10) of the 1933 Act that 
11 C.F. R. $240.15cl-1 excludes brokers and 


dealers from the term customer. Such an ex- 
clusion merely harmonizes the regulation under 
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that it would be erroneous to make any 
assumptinns about the category of documents 
which fail under the term prospectus by 
referring to the description of the confirma- 
tion contained in 17 C.F.R. § 240.15¢l-4."" 

lt is for that same reason that this court 
will not automatically exclude from the 
term “prospectus” that document which is 
described in $§ 9-11 of the NASD Uniform 
Practice Coée as a confirmation or com- 
parison. The ‘Code prescribes the contents 
of the comparisons to be exchanged by 
brokers and the time by which they must 
be sent. It must be apparent here also that 
this regulatory scheme operates indepen- 
dently of section 5(b)(1) of the 1933 Act. 
Assuming arguendo that a comparison as 
defined in §§9-11 of the NASD Uniform 
Practice Code does constitute a prospectus 
for the purposes of section 2(10) of the 
1933 Act, it is clear that it is possible to 
violate the Code without violating Section 
5 and vice versa. Thus, reference to the 
NASD rules does not, in this court's view, 
resolve the question posed by the defen- 
dant’s Second Affirmative Defense. 


The plaintiffs also argue that compliance 
with the NASD time schedule and the Sec- 
tion 5 prospectus delivery requirements is 
virtually physically impossible. Section ? 
of the Practice Code requires the confir- 
mation to be sent “on or before the firs 
full business day following the date of the 
transaction.” The plaintiffs argue that it is 
likely that the final prospectus will not be 
available by the time the selling broker 
must send the comparison. 


That argument puts the procedural cart 
before the statutory horse. If the 1933 Act 
prohibits the sending of a communication 
which confirms the sale of a security unless 
accompanied or preceded by a final pro- 
spectus, it is not a defense to a violation 
of that <tatute to hold up the NASD 
Manual which requires the comparison to 
be sent one day after the sale. It wil! be 
the responsibility of selling brokers to 
comply with both provisions by delaying 
the consummation of any sale to another 
broke: until the prospectus delivery re- 
quircments can be met within the time 
ailowed by NASD. 

In an amicus brief which the SEC filed 
in this action it argues that plaintiffs’ fears 


the 1934 Act with the NASD rules ana avolds 
the finding otherwise compelled that it is a 
manipulative device for a broker to confirm 
a transaction entered into with another broker, 
by using the comparison defined by sections 
9-11 of the NASD Uniform Practice Code. 
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as to the unavailability of a firal pro 
Spectus are spurious, and it refers to Rule 
153 which requires that an adequate num- 
ber of copies of a prospectus covering a 
Security listed on a national securities ex- 
change be available at the exchange with 
fespeci to transactions in that security on 
that exchange. It is unclear to the court 
what relationship that has to the problem 
raised by the plaintiffs regarding over-the- 
counter transactions and it rejects that as 
a basis for dismissing the plaintiffs’ argu- 
ment. 

Byrnes and Santangelo seek to avoid the 
effect of any adjudged failure of Tobey 
& Kirk by disassociating themselves from 
the acts of their broker. They argue that 
they personally never sent any written con- 
firmations to the defendam and that as 
far as they are concerned, the prospectus 
delivery requirements did not become effec- 
tive as to them until they actually deliverd 
the securities themselves. They argue that 
they should not be charged with any failure 
by Tobey & Kirk to fulfill its obligations 
under the 1933 Act. 


It is accurate to say that had Byrnes 
and Santangelo sold the securities without 
the assistance of a broker and had they 
themselves not sent any written confirma- 
tion to evidence the making of the con- 
tract, they would not have had to deliver 
a prospectus to Faulkner until they actually 
physically delivered the shares of White 
Shield. But that is not the way the trans- 
action took place, and the plaintiffs will 
not be heard to argue that they could have 
avoided an unfavoraule result by structur- 
ing their affairs differently. 


The Second Affirmative Defense does 
not seek to impose liability on Byrnes and 
Santangelo. Rather, it is asserted as a de- 
fense against an action for damages for 
breach of contract. It was established in 
the case of Kaiser-Frazer Corp. v. Otis & 
Co., 195 F. 2d 838 (2d Cir.), cert. denied, 
344 U.S. 856 (1952), that a contract which 
violates the 1933 Act is unenforceable. In 
that case the court found that a prospectus 
issued by the plaintiff was misleading and 
therefore violated 15 U.S.C. §77e(b) if 
used in connection with a public offering. 
As a result, the court found the defendant 
not liable for breach of its contract with 
the plaintiff to underwrite the issue. “[A] 
contract which violates the laws of the 
United States and contravenes the public 
policy as expressed in those laws is un- 
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enfarceable.” Jd. at 843. Cf. Gorfield v. 
Strain, 320 F. 2d 116, 119 (10th Cir, 1963). 
See also Schillner v. H. Vaughon Clarke & 
Co., 134 F. 2d 875 (2d Cir. 1943) in which 
the court held that “[i]n imposing by sec- 
tion 12(1) civil liability upon ‘any person 
who * * * sells a security in violation of 
section 5’ we cannot doubt that the liability 
was intended to embrace all transactions 
made unlawful by section 5.” Jd. at $78. 
See also 11 L. Loss Securities Regulation 
1797-98 (1961). It is true that the remedies 
authorized by § 12 include only “recover[y 
of] the consideration paid for such security 
with interest thereon, less the amount of 
any income received thereon, upon the 
tender of such security, or...damages if 
he no longer owns the security.” However, 
as Professor Loss points out, “[t]here 
would be little point in giving the seller 
2n action on his contract only to have the 
buyer put things tx statu quo ante by counter- 
claiming or bringing this own action under 
--.§ 12." ITT Loss, supra at 1798. 


It might be considered harsh to deny the 
plaintiffs the benefit of a contract because 
the court is imposing a prospectus delivery 
requirement which heretofore has never 
been judicially directed. “However, even 
where a [litigant] is successful in showing 
that it has followed a custcmary course in 
the industry, the first litigation of such a 
practice is a proper occasion for its out- 
lawry if it is in fac. in violation.” Chasins 
v. Smith, Barney & Co., 438 F. 2d 1167, 1171 
(2+ Cir. 1970). Therefore, there being no 
issue of fact to be tried and defendant 
being entitled to judgment as a matter of 
law, the plaintiffs having failed to meet 
the burden of convincing the court to dis- 
regard the literal language of the statute, 
summary judgment is hereby granted on 
the Second ‘Affirmati e Defense and on the 
First Counterclaim .o the extent it relates 
to this defense. 2 


THIRD AFFIRMATIVE DEFENSE 


he detendant asserts as an affirmative, 
dei nse the failure of White Shield to dis- 
clo: in its prospectus that Tobey & Kirk 
was an underwriter as rcoyuired by $87 
and 10 of the 1933 Act." The plaintiffs 
dispute this on three grounds and seek to 
strike the defense as a shai. First, they 
argue that the prospectus makes an adequate 
disclosure by staiing that the brokers through 
which the shareholders were selling their 
stock might be deemed to be underwriters 
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Second, they assert that even if Tobey & 
Kirk were an underwriter, the plaintiffs 
failed only to disclose a conclusion of law 
about which Fau «ner had all of the rele- 
vant facts sufficient to draw its own con- 
clusion. Thus, they claim there to be no 
failure to disclose a material fact. Third, 
it is the plaintiffs’ contention that there 
is substantial doubt as to Tobey & Kirk's 
Status as an underwriter. They assert that 
as soon as that status became clear that 
they supplied a sticker amendment to the 
prospectus, a procedure which the SEC 
had specifically approved for their use. 


The defendant rejects the plaintiffs’ con- 
tentions on several grounds. First, it argues 
that the SEC permitted the use of sticker 
amendments only because the plaintiffs 
misrepresented the facts. It is the defen- 
dant’s contention that it was clear several 
months prior to the publication of the 
prospectus that Tobey & Kirk were, in 
fact. underwriters of the proposed distri- 
bution and that had the SEC been apprised 
of that fact, it would have required dis- 
closure of that fact. Second, it rejects the 
Suggestion that Byrnes and Santangelo 
might not have deen statutory underwriters 
because the plaintiffs have asked the court 
to infer that the plasat'fts obtained their 
stock for investment purposes only from 
the fact that they held their stock tor 
three years. The defendant maintains that 
since the plaintiffs purchased their shares 
from a controlling person, they are deemed 
to purchase them with a view towards 
distribution and therefore cannot escape 
the adverse results resulting from their 
failure to identify Tobey & Kirk as sn 
underwriter. Furthermore, -he defendant 
secks to avoid the contract under Section 
12(1) of the 1933 Act, thereby making the 
issues of materiality and knowledge irrele- 
vant to the determination of its rights. 
Finally, it argues that since it does not 
attempt to impose any liability on the 
plaintiffs for their failure to disclose the 
identity of Tobey & Kirk as an under- 
writer, the issues of good faith and reliance 
should not be considered. 


Because of the view this court takes as 
to the section of the statute which properiy 
applies to this defense, it is unnecessary 
to reach most of the issues raised by the 
parties. The defendant argues that use 
ot the White Shield prospectus which failed 
to identity Tobey & Kirk as an underwriter 
is a violation of $12(1) of the 1933 Act, 
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thereby making knowledge and materiality 
irrelevant. The plaintiffs asseg that § 12(b) 
is the portion of the statute which provides 
the appropriate remedy. For the pusposes 
of this argument only, the court will as- 
sume that Tobey & Kirk was an under- 
writer of this distribution and that the 
plaintitfs knew that fact in time to include 
it in the Original prospectus. 


Section 12 of the 1933 Act reads, in 
relevant part as icilows: 
Any person who— 
(1) offers or sells a security in viola- 
tion of section 77e of this title. or 


(2) offers or sells a security ... by 
the use cf any means or instruments of 
transportation cr communication in in- 
terstate conimerce or of the mails, by 
means Of a prospectus. . . . which in- 
cludes an untrue st¢tement of a mia- 
teria! fact or omits to state a material 
fact necessary in order 70 maxe the state- 
ments, in the light of the circumstances 
under wiich they were made, not mis- 
leading «the purchaser not knowing of 
such untruth er omission). .. . 


shall be liable to the person purchasing 
such security from him.... 


It is the defencant’s claim that using a 
prospectus which omits a material fact is 
a violation ef subdivision (1) of this sec- 
tion. There is a iogical argument which 
does yield that result. Section 77e outlaws 
the use of any prospectus which fails to 
conform to section 77j of the Act. Section 
77j requires a prospectus to include, with 
certain exceptions not relevant to this con- 
tention. the information contained in the 
registration statement of that security. Sec- 
tion 77aa(5)** requires a registration state- 
ment to include the name and address of 
the underwriters. Thus the conclusion 
that by ormiwing from the prospectus any 
information required to be included, the 
seller has i7so focte, violated subdivision 
(1) of section 12. 


The problem in this court’s view is that 
such an interpretation of the statute vir- 
tually eliminates any use for subdivision 
2). Ii ail omissions from a prospectus 
result in a violation of subdivision (1) 
there is no need to use subdivision (2). 
Since this court follows the rule that 
wherever possible statutes should be inter- 
preted to avoid the conclusion that any 
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portion of them is surplusage,®® the inter- 
pretation urged by the defendant is re- 
jected. 


Rather, it is the veiw of this court that 
these two subdivisions were enacted to 
Serve two distinct functions. Subdivision 
(1) creates virtually per se linbility for 
anyone who commits the “grosser” vioia- 
tions which result from an absolute disre 
gard of the mandate of section * Thus, 
Subdivision (1) is violated where a person 
sends a security or attempts to sell a 
security through the use of interstate com- 
merce or the mails if a registration state- 
ment is not in effect as to that security. 
That subdivision is also violated if a regis- 
tered security is sent in interstate com- 
merce unless accompanied or preceded by 
an official prospectus. That is the scope of 
section 12(1) of the 1933 -.ct. See III E. 
Loss. Seeurities Regulation 1692-98 (1961). 


Subdivision (2) which makes the burden 
of proof more stringent reaches the “finer” 
violations, 1. ¢., where the prescribed pro- 
cedures are properly followed but where 
the documents employed do not satisfy the 
Standards dictated. 


The defendant cites Securities & Exchange 
Commission v. Manor Nursing Centers, Inc., 
458 F. 2d 1082 (2d Cir. 1972), in support 
of their interpretation. But this court con- 
cludes that that case is distinguishabie 
from the one at bar. In that case, facts 
which became known subsequent to the 
effective date of the registration statement 
were not incorporated into it by amend- 
ment. Tre district judge found that failure 
to do so resulted in the omission from the 
registration statement of certain items re- 
quired to be included. Securities & Exchange 
Com: sission v. Manor Nursing Centers, Inc., 
340 ¥. Supp. 913, 934 (S. .D. N. Y. 1971). 
On appeal, the Second Circuit held that 
where subsequent developments make the 
information false and misieading, it is a 
violation of section 3(b)(2) to deliver se- 
curities accompanied by a prospectus that 
has not been updated. The court held that 
the prospectus therein d-livered failed to 
meet the requirements of § 10(a). 


It is admitted that the original prospec- 
tus stated that the brokers acting for the 
selling shareholders might be deemed to 
be underwriters within the definition of 

* McDonald v. Thompson, 205 U.S. 263 
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thr¢ term in the 1933 Act. Furthermore, on 
June 18, 1971, White Shield filed a sticker 
amendment identifying Tobey & Kirk as 
One of the brokers who might be deemed 
an underwriter. If in fact Tobey & Kirk 
were an underwriter, it would seem to 
write §12(b) sight out of the statute to 
find that such an omission in the original 
Prospectus was a violation of § 10(a) 
thereby making the sale illegal, per se, 
under §12(a)* The discrepancy between 
the facts as presented in the prospectus 
prepared for the Manor Nursing Centers 
distribution and the facts as they actually 
existed was so tremendouc that a failure 
to amend the prospectus could be deemed 
an utter failure to provide a prospectus 
which conformed to § 10(a). Su-h an argu- 
ment cannot be applied to the «ircumstan- 
ces of this case. 


in order for the defendant to rely on 
the Third Affirmative Defens:, two issues 
raised by the papers must be resolved: (1) 
was Tobey & Kirk in fact an underwriter 
and (2) if it was, were the defendants 
aware of that fact, thus foreclosing their 
reliance on this section as a basis for avoid- 
ing the contract. It is the court’s view that 
these are issues of fact that cannot be 
resolved on a motion for summary judg- 
ment. Each of tie parties, drawing op- 
posing inferences from the facts, argue that 
the facts are not in dispute and that it is 
entitled to judgment as a matter of law. In 
view of the court’s conclusion that § 12¢b) 
is the applicable subdivision of the statute 
for determining the issue of liability for 
the alleged omission from the White Shield 
Frospectus, the issue of knowledge is cen- 
tral to a determination. Furthermore, the 
court requires additional facts on the status 
of Tobey & Kirk. The court therefore de- 
nies both motions for summary judgment 
on defendant's Third ‘Affirmative Defense. 


Before leaving this matter, however, the 
court feels compelled to answer one further 
contention advanced by the plaintifis: that 
§ 19(a) of the 1933 Act? or § 23(a) of the 
1934 Act? immunizes the plaintiffs from 
any violation of §12(a) Xr (b) Secause 
they relied on the 'Commission’s authori- 
zation in phrasing the statement on under- 
writers attacked by the defendant. 


First, the defendant raises a significant 
factual question as to whether all of the 
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facts relevant to Tobey & Kirk’s status 
were in fact disclosed to the SEC. Unless 
that issue is resolved in plaintiffs’ favor, 
they cannot rely on any authorization pro- 
vided by the SEC. Second, it should be 
noted that by its own terms, the section 
relied on only immunizes the plaintiffs 
from liability imposed by either of the 
“two Acts; it does not protect them from 
any defense asserted in a breach of con- 
tract action. Thus, ever assuming that all 
of the facts were in fact disclosed by the 
plaintiffs 10 the SEC, these sections are 
not applicable to the current dispute. It 
would be a wholly different matter if hav- 
ing reqvested and received SEC direction 
on a particular matter, the plaintiffs were 
then to be found liable in damages under 
one of the Acts for having followed these 
very directions. This court finds that the 
protection provided in §19(a) of the 1933 
Act and § 23(a) of the 1934 Act is unavail- 
able in this instance. 


FOURTH AFFIRMATIVE DEFENSE 
and SECOND COUNTERCLAIM 


One of thé issues most sharply con- 
tested by these parties is the Fourth Af- 
firmative Defense. The defendant contends 
that the sale by an issuer or underwriter 
of registered stock to a market maker is 
a manipulative device pursuant to Section 
10b of the 1934 Act and Rule 10b-6 pro- 
mulgated thereunder. It argues that the 
contract for the purcnase of White Shield 
stock was therefore illegal 2nd properiy 
avoided. It is asserted that it was criginal- 
ly on this basis chat Faulkner and Singer 
refused to perform the contract. This de- 
fense also serves as the basis for the de- 
fendant’s Second Counterclaim. Faulkner 
seeks to recover its out-of-pocket expenses 
nies the net profit on the sales it purported- 

ad to cancel upon discovering that the 
nite Shield stock was registered. 


Two recent SEC decisions, Jn the Mat- 
tevs of Jaffee & Co. (“Jaffee”), CCH Fen. 
Sec. L. Rev. 977.805 (1970) and Jn the Jat- 
ter of Collins Securities Corp. (“Collins”), 
SEC Securities Exchange Act Release No. 
11,766 (October 23. 1975). are the focus 
for the arguments of each of the parties. In 
order to deal fully with their positions, it 
is necessary to discuss both cases in some 
detail. 


In Jafice, M. L. Lee & Co. (“Lee”), a 
broker dealer, was appointed the exclusive 
agent for 74 shareholders of Solitron De- 
vices, Inc. (“Solitron”) who w..nted to sell 
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their shares in a registered secondary of- 
fering. Among the selling shareholders was 
Wilton L. Jaffee, Jr. (“Jaffee”) the princi- 
pal partner in Jaffee & Company (J. Co.”’). 
During the Solitron distribution, Greene 
& Company (“Greene”), a broker dealer 
who traded mainly fer its own account ¢n- 
tered bids, at the instigation of Jaffee, in 
the NASD quotation sheets, purchased 
Solitron stock in the over-the-counter mar- 
ket, and at the same time made purchases 
of Solitron stock that were not part of 
the offerng. Greene had received a copy 
of the Solitron prospectus and thus was 
aware that a distribution of Solitron stock 
was in progress. The SEC concluded that 
Greene had engaged in a manipulative de- 
vice in violation of Rule 10b-6 and that 
Lee had aided and abetted that violation 
when Greene bought and Lee sold it shares 
that were part of the distribution. The 
unusual and precedential aspect of Jaffee 
was its conclusion that any offering, regis- 
tered pursuant to the Securities Act of 
1933 was necessarily a distribution within 
the meaning of Rule 10b-6. 

The Collins case involved an attempt by 
a registered broker dealer and a itfe insur- 
ance company (“Big Horn”) to manipulate 
the price of the company’s common stock. 
At a time when the market for the stock 
was extremely thin and the few quotes in 
the sheets ranged from 3 to 3%, the in- 
surance company was in dire need of cash. 
After considering several alternatives for 
raising capital, the parties decided to en- 
courage the exercise of outstanding stock 
purchase warrants. The problem with this 
means for raising cash was that the war- 
rants were exercisable at $5.00 per share. 
Collins, by placing bid and asked quota- 
tions in the sheets which were one to two 
points higher than any of the other quota- 
tions, tried to stimulate the exercise of the 
warrants. When this tactic failed, it adopted 
a pian whereby fundamentally it exercised 
the warrants itself, paid the life insurance 
company the excessive price and took de- 
livery of the newly issued shares. It then 
arranged to reseli the shares to the public 
at the inflated prices it ‘had originally 
created by inserting high bids in the sheets. 
Although the SEC found this activity ~10- 
lative of Rule 10b-6, it used this case to 
explicitly overrule that part cf Jaffee which 
held that “any offering of securities pur- 
suant to a registration statement automa- 
tically constitutes a distrisution within the 
meaning of Rule 10b-6.” Collins, SEC Se- 
curities Exchange Act Release No. 11,76 
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at 256. Instead, the SEC held in Collins 
that the test articulated in Bruns, Norde- 
man & Co., 40 SEC 652 (1961) is applicable 
to determine whether a sale of securities is 
in fact a distribution. Relying on the gen- 
eral lack of activity in Big Horn stock, 
the quantity and price of Collins’ transac- 
tions in Big Horn and the fact that the 
number of shares offered comprised 30% 
of the outstanding stock. the SEC con- 
cluded that Collins had in fact participated 
in a distribution for the Purposes of 10b-6. 


Originally, Faulkner argued that the Jaf- 
fee rule was directly on point with the case 
at bar and mandated gtanting summary 
judgment in its favor. It now maintains 
that Collins should not change that result. 
Faulkner contends and the plaintifis do 
not deny that the offering of White Shield 
Stock constituted a distribution according 
te the Bruns, Nordeman standard. Once the 
existence of a distribution is proven, so 
Faulkner’s argument goes, the Jaffee rule 
is automatically effective: any market our- 
chase made during the Participation in that 
distribution is violative of Rule 10b-6 as a 
manipulative device. 


The plaintiffs had Originally made three 
Separate argumients: that the Jaffee case is 
sufficiently different so as not to control 
here; that even if i+ js on point the case 
does not sanction Faulkner’s breach of its 
contract; that this court should overrule 
Jaffee. The decision in the Collins case has 
resulted in a change in this Position. They 
argue that the impact cf the Collins de- 
cision on the Jaffee rule is not as simple 
as the defendant claims. It is their posi- 
tion that in overruling the automatic deter- 
mination on distributions, the Collins case 
necessarily overrules the fer se finding of 
Participation; rather, they argue that an 
inquiry must be made as to the nature and 
extent of the activities involved to deter- 
mine whether or not there is actually “par- 
ticipation” in the subject distribution. 

Section 10b of the 1934 Act™ states that 

It shall ve unlawful for any person, di- 

rectly or indirectly, by the use of any 

means or instrumentality of interstate 

commerce. . 

(b) To use or employ, in connection 
with the purchase or sale of any security 

- + + @ny manipulative or deceptive de- 

Vice... 

Pursuant to the authorization contained in 
that section, the SEC promulgated Rule 
10b-6** which defines acts which constitute 
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a manipulative or deceptive device. In- 
cluded in that rule is a prohibition for any 
person 


“who has agreed to Participate or is 
Participating in such a distribution, di- 
rectly or indirectly, by the use of any 
means ... of interstate commerce... 
to bid fcr or purchase for any account 
in which he has a beneficial interest, any 
security which is the subject of such 
distribution, or any security of the same 
class and series... until after he has 
completed his participation in $uch dis- 
tribution. ._ . 


iinthfis 
by a 


As a preliminary matter, th: ; 
argue that the SEC was confroen:« 
unique situation in Jafec and th~+ articu- 
lated its unprecedented Per se rule a3 the 
ony available means of solving its problem. 
fherc was some evidence that Jaffee in- 
duced Greeue to enter the sheets. However, 
by virtue of the SEC’s own evidentiary 
Tules, that evidence was admissible only 
against Jaffee. It is the plaintiffs’ position 
therefore, that the TEC adopted a per sc 
rule only because it could not base its 
finding on the manipulative intent it be- 
lieved was actually motivating the parties’ 
actions. Thus, the plaintiffs contend that 
Jaffee should not appiy where the usual 
indicia of manipulation are not present. 
The oniy authority advanced by the plain- 
tiffs in support of this contention is the 
Opinion dissenting from the denial of re- 
consideration en banc in Chasing v. Smith, 
Barney & Co., 438 F. 2d 1167 (2d Cir. 
1970), in which the dissenters argued against 
imposition of liability under Rule 10b-5 
on the ground that where there are several 
market makers, the fear that one of them 
will be able to set an arbitrary price is 
inappropriate. 

In promulgating Rule 10b-6 the SEC it- 
self seems to have recognized that certain 
transactions, a!though falling within the 
literal language of the Rule may not in 
fact constitute manipulative devices. Thus 
the Rule provides at 17 C. F. X. § 240.10b-6 
(f{) that the SEC may exempt certain 
transactions “as not constituting a manipu- 
lative or deceptive device or contrivance 
comprehended within the purpose of this 
section.” 

However, the Second Circuit in affirm 
ing the SECs holding on Wilton Jaffee 
has flatly contradicted this view. The court 
held that 


The dangers of market manipulation that 
Rule 10(b)-6 was designed to eradicate 
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... were continually present so long as 
Jaffee’s purchases might have artifically 
inflated the price of Solitron, thereby af- 
fording him an opportunity to sell his 
registered stock at a price higher than 
the would have received if the market had 
been permitted to seek its own level.... 
... The rule proscribes and clearly de- 
fines a practice which had, prior to the 
adoption of the rule in 1955, been used 
fraudulently to distort the over-the-coun- 
ter market. Where the rule applies, its 
prohibition is absolute. . . [T]he Com- 
mission’s clear intent is to require actual 
manipulation or the like only to draw 
within the rule's ambit activity that would 
otherwise be exempted from it. Jaffee & 
lo. v. Securities & Exchange Commission, 
446 F. 2d 387, 391 (2d Cir. 1971) (empha- 
sis in original). 
The prectice to which the court was re- 
ferring is the purchase of a security which 
is the subject of a distribution by any per- 
son whe has agreed to participate or is 
participating in such distribution. This is 
the position asserted by the SEC in Jaffee 
where it said, “Rule 10b-6 defines certain 
conduct as manipulative per se; no further 
showing of manipulation is required in 
order to establish violations of the Rule.” 
Jaffee, supra at 83,859. Thus, in order to 
find a violation of Rule 105-6 the parties 
must have either cormmitted one of the 
acts expressly proscribed by the Rule or 
committed some other act not within the 
ambit of the statutory language itself but 
which is manipulative per se or evidences 
a manipulative intent. 


There is no question that Faulkner, as 
a market maker, would have been bidding 
for and purchasing and trying to seli the 
newly registered stock being distributed by 
the plaintiffs. The question is whether the 
purchase and resale of plaintiffs’ stock con- 
stitutes the participation in a distribution 
which is prohibited by Rule 10b-6. The 
court is convinced that the sale of stock 
by the various White Shield shareholders 
did in fact constitute a distribution, pur- 
suant to the test set out in Bruns, Norde- 
man & Co., 40 SEC 652 (1961). Under that 
test, “a distribution is to be distinguished 
from ordinary trading transactions and 
other normal conduct of a -ecurities busi- 
ness upon the basis of the magnitude of 
the offering and particularly upon the basis 
of the selling efforts and selling methods 
utilized.” Jd. at 660. Sce also Weiss & Leibo- 
witz, Rule 106-6 Revisited, 39 Geo. Wash. 
L. Rev. 474, 79-80 (1971) which states: “It 
is apparent from the Commission’s decided 
eases that, irrespective of any other criteria 
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relevant to the administration of other pro- 
visions of the federal securities laws, the 
term “distribution” in rule 10b-6 tends 
to any special market operations ling 
activity which constitutes a depart irom 
casual trading.” But that does not conclude 
the inquiry because it seems to this court 
that, as the plaintiffs argue, the real prob- 
lem is whether or not Faulkner was par- 
ticipating in that distribution. 


The answer to this question is dependent 
on the meaning of the words “or is par- 
ticipating in such distribution” in subdivi- 
sion (3) of Rule 10(b)-6. The defendant 
argues that anyone who, whether by agree- 
ment or otherwise, purchases distribution 
stock is ipso facto participating in that dis- 
tribution. It then argues that such a per- 
son is prohibited from purchasing free 
market stock until he has sold all of the 
distribution stock he purchased. The plain- 
tiffs take a more restrictive view. They 
argue that “is participating” must be read 
in conjunction with the words which im- 
mediately precede it: “has agreed to par- 
ticipate.” It is their view that no one ac- 
tually participates in a distribution unless 
they have already agreed to participate. 
They maintain that participation cannot 
be foisted unwittingly on anyone and that 
the determination of when a person com- 
pleted his participation can only be mean- 
ingfully measured by reference to the ex- 
tent of his agreed-to participation. 


There are certain well known principles 
of securities law which favor the reading 
suggested by the defendant. First is the 
“familiar canon of statutory construction 
that remedial legislation should be con- 
strued broadly to effectuate its purposes. 
The Securities Exchange Act quite clearly 
fits into the category of remedial legisla- 
tion.” Tcherepnin v. Knight, 389 U. S. 332, 
336 (1967). See also Shapiro v. Merrili 
Lynch, Pierce, Fenner & Smith, Inc., 495 
F. 2d 228 (2d Cir. 1974); International Con- 
trols Corp. v. Wesco, 490 F. 2d 1334 (2d Cir.), 
cert. denied, 417 U. S. 932 (1974). Second, 
it is neither unusual nor unjust that per- 
sons are deemed to have done something 
or to have become something which they 
neither intended nor desired. See, ¢. g., 1 L. 
Loss Securities Regulation $48-49 (1961). Cf. 
Securities & Exchange Commission v. Texas 
Gulf Sulphur Co., 401 F. 2d 833 (2d Cir. 
1968) (en banc), cert. denied, 394 U. S. 976 
(1969); Securitics & Exchange Commission 
v. Chinese Covsolidated Benevoient Associa- 
tion, Inc., 120 F. 2d 738 (2d Cir. 1941). 
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Furthermore, as has been noted earlier, the 
mere fact that a new interpretation imposes 
sanctions on business activity that was 
previously freely engaged in by members 
of the securities industry is not sufficient 
reason not to find illegality in that prac- 
tice. Chasins v. Smith, Barney & Co., 438 
F. 2d 1167 (2d Cir. 1970). Finally, the 
statutory language is plainly in the alter- 
native: “who has agreed to participate or 
is participating.”** The court does not be- 
lieve, as the plaintiffs have tried to argue, 
that this interpretation cannot be coordi- 
nated with Rule 10b-6(c)(3) which states 
that “[a] person shall be deemed to have 
completed ihis participation in a particular 
distribution as follows: ... (iii) ... when 
he has distributed his participation.” It 
would not be unreasonable to hold that 
where a person whether by agreement or 
otherwise has begun his participation in . 
distribution he must cease all other market 
transactions until all of the distribution 
shares have been disposed of pursuant to 


17 C. F. R. § 240.10b-6(c)(3) (ia:). 


The SEC in Jaffee seems also to have 
adopted the reading urged by the defen- 
dant: 


“G Co. [Greene], which engages mainly 
in trading securitics for its own account, 
purchased as principal through Horn over 
25.000 shares of registered Solitron stock 
from Lee for resale. With every such 
purchase of stock and until such shares 
were resold, G Co., which received copies 
of the Solitron prospectus from Lee and 
thus was aware that a distribution of 
registered Solitron stock was in pro- 
gress, became a participant in the distri- 
bution and subject to the prohibitions in 
Rule 10b-6. Jaffee, supra at 83,858. 


Nonetheless, this court is not inclined to 
accept so readily this interpretation. 


First the SEC has at least misquoted, if 
not misread, Rule 10b-6 in reaching its de- 
cision in the Jaffee case. It: deciding that 


#8 Emphasis added. 

#@3t seems reasonable to conclude, on the 
basis of the Collins decision that the SEC itself 
believed the reading of Rule 10b-6 in Jaffee 
to be erroneous. Nonetheless, It submitted an 
amicus brief urging the court to grant sum- 
mary judgment to the defendant. To avoid 
reaching the question of the validity of Jaff[Yee 
itself or its direct applicability to the case at 
bar, the SEC adopted a strained reading of 
Section 19(a) of the Securities Act and Section 
23(a) of the Securities Exchange Act to make 
those sections cover the cvfendant's potential 
ability in a breach of contract action. Further- 
more, without so much as a hint of the decision 
to come, a footnote in that amicus brief at 27 
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Greene Was a participant in the distribu- 
tion, it read Rule 10b-6 to state that its 
prohibitions reach anyone who is partici- 
pating directly or indirectly in a particular 
distribution. Then in reliance on the gen- 
eral rule that a “‘{dJistribution’ comprises 
‘the entire process by which in the course 
of a public offering the black of securities 
is dispersed and ultimately comes to rest 
in the hands of the investing public.’” R. 
A. Holman & Co. v. Securities & Exchange 
Commission, 366 F. 2d 446, 449 (2d Cir. 
1966), it concluded that Greene was a par- 
ticipant in the distribution for purposes of 
Rule 10b-6. The problem is that the words 
“directly or indirectly” do not modify “is 
tarticipating” as the SEC tas quoted it in 
Jaffee, supra at 83,858. Rather, “directly 
or indirectly” modifies “bid for or pur- 
chase” which is separated from the words 
in question by several other modifiers. 
Weiss & Leibowitz, Rule 10b-6 Revisited, 39 
Geo. Wash. L. Rev. 474, 84-85 (1971); 
Trading During a Distribution, 4 Rev. of 
Sec. Reg. 990. 991 (1971). Reference to the 
Federai Register also confirms this read- 
ing. Each of the three subdivisions of Rule 
10b-6(a) is set off from the body of the 
rule. 20 Fed. Reg. 5075 (1955). When the 
rule was reprinted in C. F. R., the separa- 
tion must have been omitted in error. Thus 
subdivision (3) runs into the bcdy of the 
rule, and the casual reader is apt to mis- 
take the words directly or indirectly as 
part of that section. But the context as weil 
as the original enactment indicate that read- 
ing to be in error. This court does not ac- 
cept therefore the defendant’s contention 
that it ought to defer to the agency's in- 
terpretation since that interpretation is 
based at least in part on a misreading of 
the statute.** 


The Collins case speaks in terms of whether 
or not the purchases and sales of registered 
stock constitute a distribution. But its dis- 
cussion of the activities of ‘Collins and his 


said, ‘‘(tj}he Commission presumably would have 
the authority to reinstate the prohibitions of 
Jaffee they {(sic] express amendment of Rule 
10b-6 or through the adoption of 2 new rule.” 
This court has been informed that the Collins 
case was argued before the SEC on February 
8, 1974 more than one year and three months 
before the filing of the amicus brief in this 
case. It is inconceivable that at the time that 
brief was filed the SEC sincerely believed in 
the validity of the Jaffee ruling. Both th 
theory of the brief and the timing of the 
Collins case support that view. This court ex- 
pressly disapproves of the tactics engazed in 
oy the SEC in this matter and feels it appro- 
priate to so state on the record. 
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company and its determination that in 
fact Rule 10b-6 had been violated focuses 
primarily on tne nature and extent of its 
own particular role rather than the nature 
of the offering in general. It is this court's 
cenclusion that there is a two-step in- 
quiry: first, was the sale of stock by the 
issuer a distribution and second, if so, did 
the activities of Faulkner -onstitute partici- 
pation in that distribution.“ 


Thus, in Collins, the SEC suggests that 
were an exchange specialist or a market 
maker to acquire registered stock in the 
performance of its normal functions, it 
would be an unwarranted extension of Rule 
10u-6 and would cause an unnecessary dis- 
ruption of market acti ‘‘‘es to find that 
acquisition to be violative of Rule 10b-6, 
thus requiring the specialist or market 
maker to get out of the market until he 
had disposed of the registered shares. In 
this court’s opinion, this conclusion rests 
not cr 2 finding that the original sale of 
the -«gistered shares was not a distribu- 
tion for the purposes of Rule 10b-6, but 
rather on the conclusion that the activities 
of the market maker or specialist did not 
constitute participation in that distribution. 


In the case at bar, Faulkner contracted 
with Tobey & Kirk, the underwriter for 
some of the selling shareholders, to pur- 
chase 44,000 shares of White Shield, an 
amount which constitutes about 10.4% of 
the shares being sold pursuant to Regis- 
tration Statement No. 2-40398. However, it 
appears that the SEC in determining whether 
certain NASD members were acting as 
underwriters in the White Shield distribu- 
tion, treated all the shares being sold under 
two registration statements, Nos. 240398 
and 2-40397, which covered 1,272,513 shares, 
as one offering. Faulkner’s participation in 
that distribution amounted to about 3.5% 
of the total. If all four registration state- 
ments are considered, Faui ~er’s part‘ci- 
pation drops to 1.04%. Furthermore, Faulk- 
ner itself acknowledges that its purchase of 
the White Shield stock was “for resale in 
the ordinary course of its business.’ Faulk- 
ner's Memorandum of Law in Support of 
its Motion for Summary Judgment at 105. 
Under the Bruns, Nordeman standard, Faulk- 
ner has not made a distribution of White 
Shield stock nor has it sufficiently partici- 
pated in a distribution pursuant to Collins. 

37 An alternate reading of the Colvins decision 
would result in a slightly different formula- 


tion of the question: Did the activities of 
Faulkner constitu¢e in themselves a distribution? 


1 95,463 


“and Third" 


Both the SEC and the defendant argue 
that even if the court holds that the Jaffce 
case is invalid or inapplicable, Section 23 
(a) of the Securities Exchange Act. 45 
U. S. C. §78wla) should provide protec- 
tion to the defendant. Section 23(a) pro- 
vides that: 

No provision of this chapter imposing 

any liability shall apply to any act done 

or omitted in good faith in coniormity 
with any rule or regulation of the Com- 

mission . . . notwithstanding that s".? 

rule or regulation may, after such act 

or omission, be amended or rescinded or 

be determined by judicial or other au- 

thority to be invalid for any reason. 
Even accepting the extension of this #2c- 
tion articulated in Gerstle v. Gamdle-Skogmo, 
Inc., 478 F. 2d 1281 (2d Cir. 1973), that it 
applies to the Commission’s interpretations 
of its own Rule, this court cannot agree to 
a further extension to reach liability im- 
posed by state contract law. Congress has 
worded this exemption narrowly and there 
is no indication it should be otherwise con- 
strued. It is therefore concluded that the 
Fourth Defense is insufficient as a matter 
of jaw. 


Defendant’s motion for summary judg- 
ment on its Fourth Affirr-stive Defense 
and its Second Counterclaim is denied. 
Plaintiffs’ motion for summary judgment 
on deferd it’s Fourth Affirmative Defense 
and SecondsCounterclaim is hereby granted. 


FIFTH AFFIRMATIVE DEFENSE 


The defendant's Fifth Affirmative De 
fense is unique; Faulkner asserts the right 
to cancel the contract and rescind the pur- 
chase on the receipt of the prospectus, No 
authority has been cited for this proposi: 
tion, and this court has been unable to find 
any. Acceptance of this detense would 
stretch the provisions of the act far beyord 
their intended scope. 

The defendant argues that inherent in 
the prospectus delivery requirement is an 
implied right to rescind. Otherwise, so the 
argument goes, the purpose of the delivery 
requirement would be defeated. That read- 
ing flies in the face of the statute and 
ignores already far-reaching, remedial pro- 
visions. 

Section $(b)(2)** of the 1933 Act makes 
it unlawful for anyone to send a regis- 
tered security through the mail “for the 


2815 U.S.C. § Tie(b)(2). 
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purpose of sale or for delivery after sale, 
unless accompanied or preceded by a pros- 
pectus” It was clearly within the contem- 
plation of the drafters of the statute that a 
purchaser might not see the prospectus 
covering the security he purchased until 
after the sale had been completed. Yet no 
provision of the statute either permits re- 
cission upon receipt of the prospectus or 
prevents the parties irom binding them- 
selves to the terms of a contract prior to 
that receipt. 


Furthermore. Section 12 of the 1933 Act” 
explicitly provides for recission in two spe- 
cifc circumstances: where a person offers 
or sells securities (a) in violation of Sec- 
tion § of the Act or (b) through the use 
of a material misrepresentation. The defen- 
dant would have this section judicially 
amended to inctude a third situation, t. e., 
where a person. in conformity with the 
Statute delivers a fina ! E Drespecins and the 
purchased secu This 
the court sous 


In support of its position, the detendant 
states that without this implied right to 
rescind, “What junction does the prospec- 
tus serve’... {T]he entire statutory scheme 
would be incong eT uous and would iail in its 
principal purp a ‘*) The faliacies in this 
reasoning should be patent!y obvious. First, 
a reading of the defendant's Third Amr- 
mative Pela should help remind it what 
function the de.ivery of a prospectus serves 
even where it is delivered simultaneously 
with the shares being purchased. Section 
12 does not limit the right to rescind to a 
time prior to the delivery of the purchased 
sheres. In Diskin v. Lomasney & Ce., 452 F. 
2d 871 (2d Cir. 1971) the court granted 
recission pursuant <o Section 12 even 
though the purchaser had the opportunity 
to read the prospectus beiore paving for 
the shares, had taken delivery and paid in 
iull for the shares when ceed is had 
waited nin aths berore dem ng re- 
cission. This case makes it clear that there 
is no requirement that the purchaser exer- 
cise whatever right to rescind he claims 
to have immediately upon reading the pros- 
pectus. Thus where the prospectus gives 
the purchaser notice that a sale lias been 
effectuated through the use 6 ieee mis- 
Statements or where 


later date, discover: he prospectus 
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whenever delivered omits a material fact, 
an action for recission is available to him. 


Also, the statute makes the time when 
the shares are delivered the fast moment 
when the prospectus mut be made avail- 
able to the purchaser. Ii a written confir- 
mation is sent earlier, 2 Lappe daetnes must 
accompany it. §5(b)(1) of the Securities 
Act of 1933. 15°C. S ©. §77etb) dD. 
Furthermore, no purchaser is compelled 
by any provision of the Act to bind him- 
self to the purchase of any stock until he 
has had the opportunity to examine a final 
prospectus. 


Accordingly, the defendant’s motion for 


summary judgment on its Fitth Affiirma- 
tive Defense is hereby denied and the piain- 
tiffs’ motion with respect to this defense 
is granted. 


SIXTH AFFIRMATIVE DEFENSE 

The defendant has asserted as its Sixth 
Affirmative Defense the failure of the plain- 
tiffs to retender ihe shares, demand ac- 
ceptance of them by Faulkner. or sell them 
within a reasonable time. These failures 
by the plaintiffs are said to constitute 
acquiescence in the cancellation and waiver 
of any right of recovery. 


The court agrees rat a party to a con- 
tract must tender its oer formance before 
he can hold another . Garpeid vu. 
Strain, 329 F. 116 ( n Cir. 1963). But 
there can be : no que n, and the court 
so finds, that Byrnes ee Santangelo have 
met their burden with respect to demand- 
ing perlormante of the contract. The par- 
ties have stipulated that on or about june 
15, subsequent to the re‘ection of the ten- 
dered stock by Jalan ner, Mare Green, 
counsel for Faulkner, discussed the can- 
cellation of the trade with Vincent Ross 

Tobey & Kirk. and Melville Hicks and 
Peter Landau, both attorneys for Tobey 
& Kirk. During one of those conversa- 
tions, Mr. Landau iniorm ed Mr. Green that 
he would ance Tobey & Kirk to rede- 
liver the stock: Mr. Green responded that 
the stock would be refused. Stipulation, 
paragraph 21. 


The parties have also stipulat sha tha 
er about June 21. 
conversation with 
for Byrnes. Mr. 
Faulkner was not o 


t on 

had a 
n aacraee 
tated that 
acceot the 


se Letter to the court from Jacobs Persin¢er 
& Parker, attorneys for Faulkner. dated De 
cember 2, 1975, at 4. 
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stock and that Faulkner would litigate the 
issue. Stipulation, paragraph 22. On or 
about the same date. it has also been stipu- 
lated that meetings were held with the two 
individual plaintims, Vincent Ross of Tobey 
& Kirk and several representatives of Faulk- 
ner at which Faulkner explained why it 
had cancelled the trade. Stipulation, para- 
graph 23. It nas been agreed that the last 
communication between Fauikner and either 
the plaintiffs or Tobey & Kirk occurred 
on June 23, 1971 when Mr. Green confirmed 
to Ross that Faulkner would net accept the 
stock. Stipulation, paragraph 24. 


Under these circumstances there is no 
question of acquiescence. If any delay oc- 
curred after this time, it would relate to 
the question of the proper measure of dam- 
ages, if any. It cannot be arguec. however, 
that by failure to sell out immediately after 
June 23, 1971, the plaintiis were acknowl- 
edging an acceptance of Faulkner's refusal 
to consummate the transaction. Plaintint’s 
motion for summary judgment. dismissing 
Faulkner's Sixth Amrmative Defense, is 
granted. 


SEVENTH and EIGHTH 
AFFIRMATIVE DEFENSES 

Two of Faulkner's afirmative defenses 
relates solely to the measure of damages 
for which it would be liable were the con- 
tract upheld and Faulkner found to be in 
breach. It is not necessary to reach either 
of these issues in Sight of the court’s de- 
cision on the Second Affirmative Defense. 
However, in iight of the extraordinary cir- 
cumStances of this case. the court believes 
it to be appropriate to comment briefly 
on these defenses. 


The Seventh Affirmative Defense seeks 
to limit the damaces recoveradie on the 
ground that the plaintiffs failed to mitigate 
their damages. According to Fauikner. the 
plaintiffs, having failed ’0 resell the stock 
within a reasonable time are limited to the 
difference between the contract orice and 
the market price on settlement date. The 
plaintiffs argue that their conduct was rea- 
sonable and that they should therefore re- 
cover their fuli damages—the diterence 
between the contract price and the price at 
which the shores in question were actually 
sold. This court tiids thar the reasonable- 
ness of the piaintits’ conduct is a question 
of fact which cannot be determined in a 
motion for summary judgment. 


For its Eighth Affirmative Defense. the 
defendant invokes Regulation T of the 
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Board of Governors of the Federal Reserve 
System which regulates the extension of 
credit between broker dealers and their 
customers. Faulkner argues that by failing 
to liquidate its account promptly, Tobey & 
Kirk violated the Regulation and the dam- 
ages are consequently limited to the dii- 
ference between the contract price and the 
market price five days after settlement date. 


The purpose of Regulation T was to avoid 
excessive speculation in the securities mar- 
ket and “to prevent speculation on credit 
from draining a disproportionate share of 
the nation’s credit resources into the stock 
market.” Noaftalin & Co. v. Merrill Lynci, 
Pierce, Fenner & Siith, 469 F. 2d 1166, 80 
(8th Cir. 1972}. In order to etectuate this 
purpose, the statute prohidits a creditor, 
statutorily defined as a broker or a deaier, 
from extending, arranging or maintaining 
any credit for a customer except as is ex- 
pressly permitted by its terms. 12 C.F. R. 
$ 220. 

The defendant argues that Noftalin & Co., 
supra, stands for the proposition that Faulk- 
ner’s status as a market maker does not 
prevent it from being considered a cus- 
tomer and that Tobey and Kirk clearly fits 
within the definition of creditor. The plain- 
tiffs argue that they, not Tobey and Kirk. 
were the creditors and that Regulation T 
does not reach credit extended by private 
individuals if, in fact, any credit was ex- 
tended under the circumstances of this case. 

While the court does not dispute the 
fact that Tobey and Kirk fits within the 
definition of creditor and that Faulkner 
can be considered a customer, that reading 
of the statute ignores the fact that no vio- 
lation has occurred unless credit is improp- 
erly extended. This is not a case lixe 
Pearlstein vw. Scudder & German, 429 F. 2d 
1136 (2d Cir. 1970), on remand, 346 F. Supp. 
443. (S.D.N.Y. 1972), reversed on other 
growids, Civ. No. 72-1984 (2d Cir. Dec. 24. 
1975). in which the defendant broker dealer 
arranged a loan for the piainti? who wished 
to purchase securities, bought these secu- 
rities for the customer and then trans- 
ferred them to the lending institution when 
the plaintiff failed to make the requisite 
payments. In that case the customer owed 
the purchase price to the broker dealer 
who failed to conduct the seil out as re- 
quired by Regulation T. Here it is the 
plaintiffs to whom Faulkner allegedly owes 
the purchase price of the shares. If there 
has been any extension of credit, it was 
done Ly the plaintiffs themselves and not 
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by <> broker dealer. Accordingly, this and 69 respectively.” The court does not 
court finds no violation of Reguiation 6% accept the view that where the remedial 
‘ sections are not followed, the contracts are 

NINTH AFFIRMATIVE DEFENSE thereby cancelicd. The sections were writ- 
The defendant's Ninth - auv ten specifically ta protect the party whose 
fense is based on Tobey & } : contract has been breached; this court can 
failure 10 follow the NASD Uni fad no basis ior ismplying a more ¢r astic 
tice Code in conducting the sell cz remiecy where the saiures pars " ein has 
rejected Vintec Shield stock. = : iniled to pursue the remedy provi Ferther- 
rejects this cefense on two grouncs. mere, sections 39 and 60 are Seas 
and do not require that the intured party 
nursue the specific res mecy de d in them. 
ne ceiendant s motion 1or summary judg- 

i inti ae ense is 


First, the Uniform Pract ice Code re- 
lates specifically to trai 1s Between 
members. &1l(a). The p : : who are 
suing to recover the purchase pr:ce ot 
rejected stock are not bound by the N 
Rules and their rights do not geo: 
Tobey & Kirk effectuating ihe 
in accordance with NASD procecures. f : mati Defense. Fs 


i ier sumimary judgmen 1 
Second, €1(b) of the Uniforr: Practice tion fer strcmaty sree” © 


nterciaim is in all ot& 
Code provides that “failure to Ce: iver the Phin oe = seapoe: Raper terre 
securities sold. or failure to pay ; : Piaintizs’ motion for summery 
$ ailu % va ea tenia 
rities as. delivered, on or after the n for ceclaratory 
jendant’s First A 


ment date, does not efect a erxce! 
of the contract. The remecy for the bi 
or selier is provided jor by Section 


a: 


Amendment to Opinion # 43960, Dismissing all Claims “ 
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‘ 
‘Saee 


: oo and certificatten < 


le t ny Osun ion, dated F 


Vase 1k, Sine lJ shich now re 


. 


Corrected to read "write SIz{2y, 


Paye 13, tine 15 which new reads “under § 12fa)." should 
be corrected tu read “*yrite § 121),° 


Page 19, tine ! which now reads “thar § 12{h)4 should ba 
Corrected ty reed "that § 12(2). 


Page 19, line 19 which now reads “L2(a) ex (bY should ke 
eercected to read 12) or (27%, 


age 4, third Paragrach, fine Jy dstete sand Third 
Counterclaim. 


on, ting 3 whitch now reads "Fourth 
ant Sarend Coumterchainn 454 
cerranted to read "Suueh Atfinnative 
nse and Second and Tried Ceunterclaims is®, 


Subinit order an erotica, 


Now York, New York 
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FAULKNER, DAWRKEINS & SULLIVAN 
and Singer & Mackie, Inc., 
Defendants. 


FAULKNER, DAWKINS & SULLIVAN, 
Counterclain-Plaintiff, 
<; 
Thomas J. BYRNES et al., 
claim-Defendants. 
No. 73 Civ. 670. 


United States District Court, 
S. D. New York. 
June 19, 1973. 


Counter- 


Sellers of shares of corporate stock 
brought an action in state court to re- 
cover damages for the buyers’ alle; 
breach of the purchase contract, an 
buyers raised as defenses the sellers’ 
leged breaches of the Securities and . 
curities Exchange Acts. The sellers 
thereupon instituted in federal court 
declaratory judgment acticn i 
ruling that the buyers’ defenses i 
state court action were withozt merit, 
and the buyers counterclaimed for dem- 
ages allegedly due because of the buyers’ 
breaches of the same Acts. The District 
Court for the Southern District of New 
York, Gurfein, J., held that no federal 
jurisdiction existed as to the complaint 
for declaratory judgment, but that sub- 
ject matter jurisdiction did lay as te de- 
fendants’ counterclaim, and piaint 
might properly assert the grounds 


iffs 
for 


recovery alleged in their complaint as 
part of their answer and counterclaim to 
cefendants’ counterclaim. 

Complaint dismissed with leave to 
plaintiffs to file further pleadings 


L Courts =280(1) 

Even thougn defendants admitted 
plaintiffs’ aliegations of federal jurisdic- 
tion, court was required to determine 
whether there was subject matter feder- 
al jurisdiction, since United States dis- 
trict court is court of limited jurisdic- 
tion. 238 U.S.C.A. § 1331. 


2. Declaratory Judgment C=25 
Federal Declaratory Judgments Act 
is merely procedural and confers no ad- 
Gitione! jurisdiction on federal courts. 
U.S.C.A. $§ 2201, 2202; Fed.Rules 
Civ.Proc. rule 57, 28 U.S.C.A. 


3% Courts C284(1) 

Claims or defenses raised by de- 
fendants, although they may be based on 
federal statute, cannot provide basis cor 
federal jurisdiction. 28 U.S.C.A. § 1331. 


4. Courts 489(1) 

Even when federal jurisdiction is 
exclusive with respect to matters arising 
under particular federal statutes, ques- 
tions involving are statutes may be og 
cided by 
self has not arisen es such statutes. 
35. Removal of Cases 235(1) 

Raising claim based on federal stat- 
ute as matter of defense will not support 
removal. 


6. Courts C274 
Federal court had no jurisdiction to 
entertain declaratory judgment action 
orougnt by sellers of stock to obtain rul- 
ing that defenses raised by buyers in 
ate court action under provisions of 
curities and Securities Exchange Acts 
without merit. a Act of 
1 et seq., 17, 22, 20a). 15 US. 
: Gia et seq., Tiq, Viv, Tiv(a); 
ecurities Exchange Act of 1934, $$ 1 et 
eq., 10, 10/b), 27, 15 U.S.C.A. $§ 
35, 18j@)), TSaa: 28 U.S.C.A. 
, 2201, 2202; Fed.Rules Civ. 
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rules 12(b)(6), (h), 13(h), 19(a), 20(b), 
28 -U.S.C.A. 


9. Courts €263(4) 
Declaratory Judgment C274 

Even though federal court had no 
jurisdiction to entertain suit brought by 
sellers of stock to obtain declaratory 
judgment that defenses raised by buyers 
in state court action, involving provi- 
sions of Securities and Securities Ex- 
change Acts, were not meritorious, court 
did have jurisdiction to entertain coun- 
terclaim by buyers alleging breach by 
sellers of provisions of those Acts, such 
counterclaim being a compulsory coun- 
terclaim, and sellers would be allowed to 
file answer to buyers’ counterclaim and 
their own counterclaim against buyers 
seeking same relief as that prayed in 
original complaint. Securities Exchange 
Act of 1933, §§ 1 et seq., 17, 22, 22(a), 
15 U.S.C.A. §§ 77a et seq. 77q, 77Vv, 
T1v(a); Securities Exchange Act of 
1934, §§ 1 et seq., 10, 10(b), 27, 15 US. 
C.A. §§ 78a et seq., 78j, 78j(b), 78a; 
28 U.S.C.A. §§ 1331, 2201, 2202; Fed. 
Rules Civ.Proc. rules 12(b)(6), (h), 
18(h), 19(a), 20(b), 28 U.S.C.A. 


—< 


Carro, Spanbock & Londin, New York 
City, for plaintiffs. 

Jacobs, Persinger & Parker, New 
York City, for defeadant Faulkner, 
Dawkins & Sullivan. 

Borden & Ball, New York City, for 
defendant Singer & Mackie, Inc. 

Lawler, Sterling & Kent, New York 
City, for counterclaim-defendant Tobey 
& Kirk. 


GURFEIN, District Judge. 


THE STATE COURT ACTION 


An action was begun in the Supreme 
Court, New York County by the plain- 
tiffs, Byrnes and Santangelo (“Byrnes”) 
against the defendants Faulkner, Dawk- 
ins & Sullivan (“Faulkner”) f°r breach 
of contract. That complaint aileged that 
on June 7, 1971, the plaintiffs, through 
their broker, Tobey & Kirk (“Tobey”), 

362 F Supp.—SS 


sold, pursuant to a registration state- 
ment and prospectus, 44,000 shares of 
the common stock of White Shield Cor- 


‘ poration (“White Shield”) to Faulkner 


at a price of $14 per share, and 1,500 
shares to Singer & Mackie, Inc. (“Sing- 
er”) at 1314 and 13% per share. It 
alleged that ‘‘without just cause or ex- 
cuse” each defendant purported to cancel 
the transaction in breach of its contract 
and that the plaintiffs were compelled to 
sell the rejected shares at a loss aggre- 
gating $219,180.79 against Faulkner and 
$5,964.51 against Singer. 


The defendants, denying that their re- 
fusal to accept the shares tendered was 
“without just cause or excuse,” inter- 
posed nine affirmative defenses, of 
which six related to claimed violations 
by plaintiffs or their broker Tobey of 
various provisions of the Securities Act 
of 1933 (15 U.S.C. § 77a et seq.) and the 
Securities and Exchange Act of 1934 
(15 U.S.C. § 78a et seq.). No counter- 
claim was interposed in the State Court 
action. 


THE FEDERAL ACTION 


The plaintiffs, being unwilling to have 
the affirmative defenses based on al- 
leged violations of the federal securities 
laws passed on by the State Court, 
brought this action for a declaratory 
judgment, and to recover the same 
amounts they had alleged in their State 
Court complaint (28 U.S.C. §§ 2201, 
2202; Fed.R.Civ.P. 57). 

The declaratory relief sought is a 
judgment declaring that each of the af- 
firmative defenses asserted by the de- 
fendants in the State action is insuffi- 
cient in law. ° 

In its answer, the defendant Fauik- 
ner realleged the affirmative defenses 
that had been interposed in the State 
action, and, in addition, interposed 
three counterclaims. Faulkner also 
joins Tobey as a counterclaim-defend- 
ant. In its amended answer, the de- 
fendant Singer withdrew the counter- 
claims it had interposed in its original 
answer. 
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THE COUNTERCLAIMS 


The first counterclaim alleges that 
Faulkner is entitled to a declaratory 
judgment that the affirmative defenses 
set forth in the answer of Faulkner in 
the State action are valid and sufficient 
in law and preclude plaintifis from any 
right of recovery in the State action or 
herein. 


The second counterclaim alleges that 
the counterclaim-defendants engaged in 
a plan to sell White Shield common stock 
owned by the plaintiffs and others in a 
distribution te Faulkner and other bro- 
ker-dealers making a market in that 
common steck in violation of the rules 
and regulations of the Securities and 
Exchange Commission (“SEC'’) (pre- 
sumably Rule 10b-6); that without 
knowledge of the plan or that the White 
Shield stock owned by the plaintiffs was 
being sold in a registered distributicn, 
Faulkner on June 7, 1871 acreed to pur- 
chase from Tobey the 44,060 shares at 
S$i4 per share; that shortly thereafter, 
Faulkner so!d 20,000 of the shares at an 
average price of $l4%s2 per share: that 
on June 15, 1971. when Faulkner discov- 
ered that the stock which it nad agreed 
to purchase was part of a registered dis- 
tribution, it cancelled the azreement and 
was forced to cancel iis own sale of 
20,000 shares which had shown a profit 
of $1,873.00. 


The third counterclaim charges that 
the counterclaim-deferdants violated Sec- 
tion 17 of the 19383 Act, * 10(b) of 
the 1984 Act and Rule 10b-5 thereunder, 
§ 352-c of the New York General Busi- 
ness Law. and the rights of purchas- 
ers at common law in that they repre- 
sented that the stock being sold was not 
part of a registered distribution; that 
they failed to disclose that they were ef- 
fecting an illegal distribution by selling 
large blocks of the steck to broker-deal- 
ers making a market therein; that they 
failed to Gisclose that Tobey was acting 
as an underwriter in connection with the 
distribution; that the confirmation de- 


{. The defentant Singer in its amended 
answer, on the other hand, denies informa- 
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livered to Faulkner constituted a “pro- 
spectus” which did not meet the require- 
ments of § 10 of the 1933 Act; and that 
the conzirmation was not marked “pro- 
spectus enclosed” or “registered,” nor 
was there any indication that the shares . 
to be delivered were part of a registered 
distribution. 

On these two counterclaims Faulkner 
seeks a judgment of £1,875 for compen- 
satory damages, pius interest from June 
15, 1971, and &1.060.000 as punitive 
damages. It also secks the costs and 
disbursements of this action, including 
reasonable attorneys’ fees. 


THE MOTIONS 

The plaintiffs now move (a) to dis- 
miss the second and third counterclaims, 
pursuant to Fed.R.Civ.P. 12.b) and. 56, 
for failure to state a claim upon which 
relicf can be granted or for summary 
judgment; ‘b) in the alternative, pursu- 
ant to Fed.R.Civ.P. 12/6)(6) and 12(h) 
to dismiss for failure to state a claim or 
to strike as immcterial so much of the 
second and third counterclaims as seek 
recovery of punitive damages; (c) pur- 
suant to Rules 13:h), 19a) and 20(b) 
to dismiss the counterciaim against To- 
bey because it was joined as a party to 
the counterciaim witncut leave of Court 
and is not needed as a party for a just 
adjudication. Before considering the 
motions we must look to subject matter 
jurisdiction. 


I 


FEDERAL JURISDICTION 


The effect of a ceclaratory, judgment 
by this Court would be effectively to 
oust the State Court of its jurisdiction 
by virtue of res judicata or collateral es- 

,toppel if the federal action were tried 
first. 

{1] Both Byrnes and Faulkner ap- 
pear to be satisfied to have the contro- 
versy decided in tre Federal Court. In 
fact, the defendant Faulkner admits the 
allegations of federal jurisdiction in the 
complaint.! The Court musi, nonethe- 


tion snffivient to form a belief as to the 
truth of the jurimdictioasl allecatien, al- 
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less, determine whether there is subject 
matter federal jurisdiction, for the Unit- 
ed States District Court is a court of 
limited jurisdiction. 
ter & Lake Michigan Ry. v. Swan, 111 
U.S, ‘379, '4) S.Ct. 610, 28 Led. 462 
(1884). 

There is no allegation of diversity of 
citizenship. The plaintiff asserts that 
the Court has jurisdiction of the subject 
matter by virtue of Section 22 of the Se- 
curities Act of 1923, 15 U.S.C. § Tiv; 
Section 27 of the Securities Exchange 
Act of 1934, 15 U.S.C. § 78aa; and the 
Declaratory Judgments Act, 28 U.S.C. § 
2201 and § 2202; and upon principles of 
pendent jurisdiction. 


[2-4] The Declaratory Judgments 
Act is merely procedural and confers no 
additional jurisdiction on the federal 
courts, Skelly Oil Co. v. Phillips Petro- 
leum Co., 339 U.S. 667, 70 S.Ct. 876, 54 
L.Ed. 1194 (1950). In the case at bar, 
the action “arises” under the State law 
governing contracts. Whatever ciaim 


the defendant may assert is not the “ba- 


sis of the suit.”’ Gully v. First National 
Bank in Meridan, 299 U.S. 109, 115, 57 
S.Ct. 96, 81 L.Ed. 70 (1936). If the de- 
fendants had sought to remove the State 
Court case to the Federal Court they 
would not have succeeded. Thus, even 
when federa! jurisdiction is exclusive 
with respect to matters “arising” under 
particular statutes, like the patent laws, 
questions involving patents may be de- 
cided, nevertheless, by the State Court, 
if the cause of action itself has not aris- 
en under the patent laws. See Becher v. 
Contoure Laboratories, Inc., 279 U.S. 
$88, S91, 49 S.Ct. 356, 73 L.Ed. 752 
(1929); American Harley Corp. vy. Irvin 
Industries, 27 N.Y.2d 168, 174, 315 
N.Y.S.2d 129, 263 N.E.2d 552 (1970); 
and see Lear Inc. v. Adkins, 395 U.S. 
653, 676, 89 S.Ct. 1902, 23 L.Ed.2d 610 
(1969); State of New York v. Transci- 
ence Corp., 73 Civ. 1451 (S.D.N.Y. June 


though no such denial appears in Singer's 
original answer. 


2. As Professor Wechsler has suggested, 
“There is no need for the original jurisdic- 


Mansfield, Coldwa- . 


1, 1973). See also Hart & Wechsler, 
The Federal Courts and the Federal Sys- 
tem, p. 763, n. 2 (1953). 


(5] The circumstance that the justi- 
fication by the defendant involves a con- 
struction of federal law is not material 
to a determiration of under what law 
the suit is brought. American Well 
Works Co. v. Layne and Bowler Co., 241 
U.S. 257, 260, 36 S.Ct. 585, GO L.Ed. 987 
(1916). Raising a claim based on a fed- 
eral statute as a matter of defense will 
not support removal, Gully v. First Na- 
tional Bank, supra, 299 U.S. at 113, 57 
S.Ct. 96.7 


The bringing of the declaratory judg- 
ment action in this Court is an ingen- 
ious attempt to avoid the solid case law 
against removal in these circumstances. 
If there is independent federal jurisdic- 
tion, however, the bar to removal would 
be irrelevant, and jurisdiction, subject to 
considerations of comity, would be ac- 
cepted. 


{6] The only claims as:erted by the 
plaintiff for the assumption of jurisdic- 
tion are Section 22 of the Securities Act 
and Section 27 of the Exchange Act. 


Section 22(a) confers jurisdiction on 
the District Courts “of all 
suits in equity and actions at law 
brought to enforce any liability or duty 
created by this subchapter” (15 U.S.C. § 
77v(a); emphasis supplied). It further 
provides that “[n]Jo case arising under 
this subchapter and brought in any 
State court of competent jurisdiction 
shall be removed to any court of the 
United States.” Jd. 

The Congres. intended to make juris- 
diction even over suits braught to en- 
force liabilities “arising” under the Se- 
curities Act of 1933 concurrent in both 
the fedcral and state courts. 


The affirmative defenses under the 
1933 Act interposed in the State Court 
action would, under the Congressional 


tion when litigants rely on federal rights 
to furnish them a shield but not a sword.” 
Federal Jurisdiction and the Revision of 
the Judicial Code, 13 Law & Contempo- 
rary Problems, 216, 234 (1904S). 
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policy, be justiciable in the State Court. 
There is no reason of policy to thwart 
the Congressional intention by accepting 
jurisdiction in this action simply be- 
cause removal as such is not sought and 
because the handle to federal jurisdic- 
tion is a declaratory judgment compiaint 
instead. 


Independent federal jurisdiction can- 
not be founded on Section 22 of the Se- 
curities Act because by no stretching of 
words can the state-created breach of 
contract claim by the plaintiff ce an ac- 
tion to enforce a liability created by the 
Securities Act. 


Section 27 of the 1934 Act provides 
that the District Courts shall have exclu- 
sive jurisdiction “of all suits in eauity 
and actions at law brought to enforce 
any liability or duty created by this 
chapter or the rules and regulations 
thereunder.” (15 usc s 
phasis supplied). 


The state-created claim for breach of 
contract is not “brougnt to enforce any 
liability or duty created by this chapter 
or the rules and regulations thereunder.” 
The defense of justification for the al- 
leged breach of contract as something 
required by federal law does not enange 
the nature of the plaintiff's claim. 


10b-G under Section 10 ot th 

or of Section 17 of the 1953 Act. 
the defendant who is claiming i 
shield. 

If resort is had to 23 U.S.C. $ 18381— 
the federal question jurisdiction statut 
—the reasoning is the same. The claim 
for relief simply does not “arise” uncer 
a federal statute. 


3. The Commission had ruled ia Mertters of 
Jaffee & Company. CCH Fel. se.L. Rep. 
77,805 (19TH, affd in part, Jaifee & 
Co. v. SEC. 445 FO) 387 (2 Cir. 1971) 
that a market maker ofan. over-the- 
counter security may not participate in a 
distribution of that security. A. “market: 
maker” is a brokerslealer who regularly 
purchases and sells the stews in which i: 
makes A market a3 principal and recularis 
enters quotations theretor in the “pink 
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It might be thought unfortunate that 
wien all parties are willing to accept 
federal jurisdiction in an area where 
federal judges ave presumably more €X- 
perienced than state judges, such juris- 

ion should pe refused. But the ju- 
tion of the federal courts is a rr it- 
tevtor Congressional determinati n a3 
interpreted by the Supreme Court of the 
United States, and is not subject to a ju- 
riscictional largess by a particular 
judge. 

There is, to be sure, a dearth of au- 
thority upon the use of the declaratory 
juégsment procedure in this context. 
The cuidelines seem So clear to me, how- 
ever, that I must follow them until high- 
er authority says otherwise. I must, 
therefore. go a step further than did the 
three-judge court in Tape Industries As- 
scciation of America v. Younger, 316 F. 

340, 348 (C.D.Cal.1970) when it 
“Although the case law 4 en- 
ively clear. a Declaratory Judgment suit 
cn an anticipated Federal defense 
robably not a proper basis for feder- 


to try the action to its conclus 

shaky and doubtful foundation of feder- 
2) jurisdiction. The complaint must be 
dismissed for lack of federal jurisdiction 


-over the subject matter. 


II 


THE COUNTERCLAIM AND FEDER- 
AL JURISDICTION 


(7] Even though the complaint is 
dismissed for lack of jurisdiction, the 
compulsory counterclaim of Faulkner re- 


sheets” or through NASDAQ. Jaffee 
held that it is a violation of Rule 100-6 
under the 1034 Act for 4 selling broker 
to sell stock included in a registration 
statement to & market-maker, or for a 
market-maker to participate in the dis- 
tribution, because it would be creating a 
market price by its own purchases and 
quotations. The Commission it Jaffee 
also refused to exempt shares originally 
included in a “shelf” registration. 
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mains if there is an independent basis 
of jurisdiction for it. Isenberg v. Bid- 
dle, 75 U.S.App.D.C. 100, 125 F.2d 741, 
743 (1941); Switzer Brothers, Inc. v. 
Chicago Cardboard Co., 252 F.2d 407, 
410 (7 Cir. 1958); Spivak vy. United 
States, 254 F.Supp. 517, 523 «S.D.N.Y. 
1966); 3 Moore’s Federal Jurisdiction § 
13.15[1] n. 3, p. 379. In the case at bar, 
the counterclaim of Faulkner alleges 
claims for relief under Section 10 of the 
1934 Act and Rule 10b-5 thereof as well 
as under Section 17 of the 1933 Act. 
These are clearly federal claims under 
Section 27 of the 1934 Act and Section 
22 of the 1933 Act and are an independ- 
ent basis for federal jurisdiction. 


It is a compulsory counterclaim be- 
cause it “arises out of the transaction or 
occurrence that is the subiect matter of 
the opposing party's claim” Fed.R.Civ.P. 
13(a).4 

Since the Faulkner counterclaim re- 
mains, therefore, we must consider 
whether the complaint of Byrnes if in- 
terposed as defense and counterclaim to 
Faulkner’s counterclaim would support a 
basis for federal jurisdiction. 

In Great Lakes Rubber Corp. vy Her- 
bert Cooper Co., 286 F.2d 631 (3 Cir. 
1961) the complaint having been dis- 
missed, the counterclaim, as here, re- 
mained because of independent federal 
jurisdiction. The plaintiff then, still 
without independent federal jurisdiction, 
interposed an answer together with the 
same claim for relief, as a counterclaim. 
The Court found that the former plain- 
tiff’s claim was now a compulsory coun- 
terclaim, and that, hence, there was an- 
cillary jurisdiction to entertain it. In 
the case of a compulsory counterclaim no 
independent federal jurisdiction would 
be required. Moore vy. New York Cotton 
Exchange, 270 U.S. 593, 46 S.Ct. 367 
(1926). | 

Since the counterclaim stands as a 
complaint properly cognizable in the fed- 


4. I leave open the question whether the 
first counterclaim standing alone which 
seeks merely a federal declaratory judg- 
ment of the validity of federal defenses 
interposed in @ state action, is sufficient 


eral court. the present plaintiffs may in- 
terpose an answer to the counterclaim 
and assert their own counterclaim for 
ancillary relief, provided that their 
counterclaim is a proper compulsory 
counterclaim under Fed.R.Civ.P. 13(a). 


There is no doubt that the claim for 
breach of contract “arises out of the 
transaction or occurrence that is the 
subject matter of the opposing party’s 
claim.” Rule 13(a). It is, accordirely, 
a compulsory counterclaim. And sub- 
stantially the same considerations that 
determine whether a counterclaim is 
compulsory also decide whether the 
Court has ancillary jurisdiction to adju- 
dicate it. See Great Lakes Rubber 
Corp., supra, 286 F.2d at 633. Byrnes’ 
claim bears a “logical relationship” to 
Faulkner's claim. United Artists Corp. 
v. Masterpiece Productions, Inc., 221 F. 
2d 213, 216 (2 Cir. 1955). It would be 
in the interest of judicial economy to 
have both claims adjudicated in the 
same forum. Jurisdiction over the 
Faulkner counterclaim is exclusively in 
the federal court insofar as it seeks af- 
firmative relief under the 1934 Ex- 
change Act (§ 27; 15 U.S.C. § 78aa). 


I will, accordingly, dismiss the com- 
plaint for lack of federal subject matter 
jurisdiction and sustain the counterclaim 
as properly within the subject matter 
jurisdiction of the Court. The plaintiff 
is given leave to answer the counterclaim 
and to file its own counterclaim. I shall 
hold the motion to strike the second and 
third counterclaims and to dismiss To- 
bey as a party in abeyance until the case 
is again at issue. At that time Byrnes 
may move, without additional supporting 
Papers or memoranda of law, for the 
same relief it now seeks. When the 
matter is in such posture I shall decide 
the present motion. Since the defendant 
Singer has interposed no counterclaim, 
there is no ica ral jurisdiction as to 


basis for federal jurisdiction. The coun- 
terelaim as in entire pleadicng supports 
federal jurisi‘ction and the question posed 
by the first counterclaim needs no answer 
now. 
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: Singer and the action will be dismissed 
as to it. 

Perhaps a word of explanation should 
be given for the result reached by so 
circuitous a route. In my judgment it 
is not permissible for the District Court 
to fudze the question of federal ju- 
risdiction. The use ef the declaratory 
judgment procedure, as exemplified by 
this case, ma, not be allowed to pass 
sub silentio, for even though the prece- 
dents set by this Court are net high 
authority, rulings by silence have 2 way 
of becoming precedents. It is Letter. 
therefore, to choose the harder route. 
When one retraces his steps another cay 
he is not as likely to stumble. 

The complaint is dismissed with leave 
to follow the pleading route suggested in 
this opinion. 

It is so ordered. 


Opinion # 39631, amending Opinion # 39582 


GURFEIN, D. J. 


The opinion dated June 19, 1973 is amended as follows: 

P. 3, lines 14-17 are deleted and the following substituted: 
"In its answer, +he defendant Faulkner realleged the affirmative 
defenses that had been interposed in the State action, and, in 
addition, interposed three counterclaims. Faulkner also joins 
Tobey as a counterclaim-defendant. In its amended answer, 


the defendant Singer withdrew the counterclaims it had interposed 


in its original answer." 


Opinion # 39631, amending Opinion # 39582 


P. 6, lines 9-11 are deleted and the following substituted: 
"Both Byrnes and Faulkner appear to be satisfied to have the 
controversy decided in the Federal Court. In fact, the defendant 
Faulkner admits the allegations of federal jurisdiction in the 
complaint."* 

P. 13, 7 lines from the bottom - Insert the following: 

"the present motion. Since the defendant Singer has interposed no 
counterclaim, there is no federal jurisdiction as to Singer and 
the action will be dismissed as to it." 


s/M. I. GURFEIN 
Us<S-Ded. 


Dated: June 27, 1973 
The defendant Singer in its amended answer, on the other hand, 
denies information sufficient to form a belief as to the truth of 


the jurisdictional 2llegation, although no such denial appears in 
Singer's original answer. 


Opinion # 39696, Denying Reargument or Certification 


GURFEIN, D. J. 
The Court finds that the delay in making the motion 
was excusable. The motion for reargument is denied. The 


motion for a certification pvrsuant to 28 U.S.C. § 1292 (b) 


is denied. 


It is so ordered. 


s/ M. I. GURFEIN 
U.S.D.J. 


ed: July 23, 1973 
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OUTHERN DISTRICT OF NEW YORK 


Index No. 
73 Civ. A A ba | 
Plaineifés, 


-against- COMPLAINT FOR 


it DECLARATORY JUDGMENT 
" 


oe DAWKINS & SULLIVAN and 
H SINGER & MACKIE, INC., 


Defendants. 


Plaintiffs, by their atcorneys, CARRO, SPANBOCK & 


The Parties 


1. Each of the plaintiffs is a citizen of th 
; New York residing in the Southern District of New York. 
2. Upon informacion and belief, each of the defendancs 


is, and at all times relevant to this action was, a citizen of 


,mess within the Southern District of New York, and each of the 
i defendants was at all such times a securities broker-dealer 
i registered as such with the Sec t nd Exchange Commission 


("SEC"); and a member of the Natior Association of Securities 
os 


j Dealers, Inc. (''N.A.S.D."). 


the State of New York, with its office or principal place of busi-} 


Complaint 


(a) Defendant Faulkner, Dawkins & Sullivan 
("Faulkner") was and is a New York partnership with its office 
for the cenduct of business at 60 Broad Street, Borough of ian- 


hatcan. City, County and State of New York; and 
(b) Defendane Singer & Mackie, Inc. ("Singer'') 


wes and is a corporation existing under and by virtue of laws of 


40 Exchange Place Borough of Manhattan, City, County and State 


of New York. 


Jurisdiction and Venue 


3. This Court has jurisdiction of the subject metter 


of this ection by virtue of section 22 of che Securities Act of 


| 
| 
| 
the Stata of New York, with its principal place of business atc 


1933 ("che Securities Act" or "the 1933 Ace"), 15 U.S.C. § 77¥: 
section 27 of the Securities Exchange Act of 1934 ("the Exchange 
Act" or "the 1934 Act"), 15 U.S.C. § 78aa; and che Declaratory 
Judgments Act, 28 U.S.C. §§ 2201 and 2202; and upon principles of 


pendent jurisdiction. 


4. The acts or trensactions allegedly constituting 
| violations of the Securities Act and the Exchange Act occurred 
within the Southern District of New York, and involved the use of | 
the means and instrumentalities of transportation or communication 


| 
| 
| 
| 
| 


in interstate commerce and of che mails. 
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The Need fcr Declaratory Relief 
aE eee Or veciaratery Relier 


5. There exists an actual controversy within the 
subject matter = this Court, (not involving fede 
taxes), between plaintiffs and each the defendants 
the construction and application to the contract between plain- 
tifis and each of the defendants of various provisions of the 
Securities Act and nan: Th i involves an 
assertion, in substance, that contracts sale of secu 
by plaintiffs to eech of the defendants are void and unenforceabie 
by virtue of section 29 of che Exchange Act, 15 U.S.C. § 78ec, 
and section 14 of tha Securities Act; 15 U.S.C. § 77n, because of 
alleged violations by plaintiffs or their broker, Tobey & Kirk, 
ef various provision e tw Pussuant to section 27 of 


the Exchangse act, 15 § 78aa, this Court has exclusive 


plenary jurisdiction claimed violations of the Exchange Ac 
and under section 22 the Securities Act, 15 U.S.C. § 
' offenses and violations of the Securities Act. The nature of the 


alleged violations of the Securities Acts which defendants claim 


make it inapprepriate thact the state courts pass on the cl 


violations. 


| 
1 
} 
H 
} 
| 
were committed by plaintiffs involves policy considerations which | 
i 


Paragraph 6 Omitted 


_ Complaint 


action in the Supreme Court of the State of New York, County of. 
New York, for breach of contract, ("the Santangelo action" or 
"the state action"), claiming agg regate damages from defendant 
\Faulkner in the amount of $219, 180.79 with interest; and from 
‘esi Singer in the amount of $5,964.51 with interest. A 


lan of the complaince in the state action is annexed hereto and 


7. On or about July 7, 1972, plaintiffs commenced an 


| incorporated herein by reference as Exhibit "A". 
: 
8. On or about September 14, 1972, Faulkmer~ served 


its Answer in the state action, a copy of which is annexed hereto 


and incorporated herein by reference as Exhibit "B". The Answer 


cancellation of the trade, and asserted nine affirmative ce* rises, 
all but the sixth, seventh and ninth of which relate wholly to 
claimed violations by plaintiffs or their broker, Tobey & Kirk, 
of various provisions of the Securities Act and the Exchange Act, 


c defendant Faulkner admitted the essential facts of the con- 
; follows: 


tract of sale between it and plaintif fs, and of its purported 
| (a) The first affirmative defense alleges that 
defendant Faulkner was a "market maker" in the stock of White 
Shield, and that the rules and regulations of the SEC prehibit a 
market maker from participating in a distribution of such a 


|securtey. The first defense alleges thac plaintiffs affirmatively 


| misrepresented to Faulkner that the shares which they had 


| 
ta 
> 


Complaint 
| 
| 
| 
| 


| 
Gaierveaeace to sell to defendant Feullmer were not part of a 


registered distribution, and that such alleged misrepresentation 
violated section 17 of the Securities Act, section 10(b) of the 
| Exchange Act, and Rule 10b-5 thereunder, 15 U.S.C. § 77q, 15 U.S.C. 


8 78§(b), and 17 C.F YS § 240.10b-5, so that plaintiffs may not 


| recover against said datecdanc, Plaintiffs deny making any such 


misrepresentation, and affirmetivel; 

Faulkner knew that plainciffs' shares wer: istribution, and 
that plaintiffs had declined to offer the shares for sale until 
after the registration statement with respect thereto had become 


effective, despite repeated requests from representatives of 


efendant Faulkner. 


(b) The second affirmative defense alleges that 


, 
: 
| 


ithe ' ‘confirmation, f.e., the comparison, sent to defendant 
| 
‘ary 


Faulkner by plaintiffs' broker, Tobey & Kirk, constituted a 
i'prospectus" within the meaning of section 2(10) of the Securities 
lace, 15 U.S.C. § 77b(10), and that such putative "prospectus" did 


se comply with the requirement of section 10 of the 1933 Act, 15 | 
H 


U.S.C. § 77}, so that the sale of stock was in violation of 


| 


— § thereof, 15 U.S.C. § 77e, with the result that plaintilfs 


may noe recover from said defendant. 


| : : 

} (c) The third affirmative defense alleges thac 

} 

iplaintifés' broker was a statutory underwriter, within the meaning 


lof section 2(11) ef the Securities Act, 15 U.S.C. § 77b(11), 


} 
} 
' 
i 
{ 
$ 
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the prospectus of White Shield failed to disclose that fact in 
alleged violation of sections 7 and 10 of the 1933 Act, 15 U.S.C. 
§§ 77g and 774, with the result thac plaintiffs may not recover 
from said defendant. 


| (d) The fourth affirmative defense éiicees hac 
| plaineiées and their broker, Tobey & Kirk, sold shares of White 

| Shield which were in distribution to brokers other than defendant 
Faulkner, who were making a market in such stock, in alleged 
violation of section 10(b) of the Exchange Act and Rules 10b-5 
bod 10b-6 thereunder, 15 U.S.C. § 78j(b), 17 C.F.R. 8§ 240.10b-5, 


{ 
|240.10b-6, as a result of which plaintiffs may not recover from 


| 


said defendant. 


| 


| (e) The fifth affirmative defense alleges that, as 
ij 


Faulkner became entitled to rescind the transaction upon receipt 
of a prospectus, which it did not receive prior to June 14, 1971, 


at which time it purported to rescind. Presumably said defendant 


purchaser of a security in a registered distribution, defendant | 


is here invoking alleged rights under the Securities Act. 


(£) The eighth affirmative defense alleges that if 
plaintiffs' broker, Tobey & Kirk, did not accept the cancellation 
of the transaction by defendant Faulkner on June 14, 1971, its 

| fatture to liquidate the transaction promptly constituced an 


unlawful extension of credit by Tobey & Kirk to Faulkner, in 
1 . 


Complaint 


| 
! 
| 
| 


violaticn of Regulation T promulgated by the Board of Governors 


of the Federal Reserve System pursuant to section 7 of the 


| 
| 
| 
: 
: 
| 


|| Exchange Act, 15 U.S.C. § 78g, by reason of which plaintiffs are 


Hmoet entitled to recoverfem said defendant. 


(g) The sixth, seventh and ninth affirmative 
defenses do not expressly invoke the provisions of the Securities 


Act or tne Exchange Act, but rather complain of the alleged lack 
i 

} 
| 


of a formal demand and the alleged failure to reoffer the securi- 


| 
| ties in time, in alleged viclation of the rules of the Nationa}. 


i 

|, Association of Securities Dealers, Inc., thereby allegedly 
Vereating estoppel, failure to mitigate damages and waiver, which . 
are claimed to deprive plaintifis of the right to recover from 


| said defendant. 


9. On or about September 21, 1972, defendant Singer 
served its Answer in the state action, a copy of which is annexed 
hereto and incorporated herein by reference as Exhibit "C"'. Said 


defendant asserted essentially the same nine affirmative defenses 


las defendance Faulkner, virtually in haec verbe.. Plaintifis 


| incorporate herein by reference their characterization of these 


| defenses, as contained in sub-paragraphs (a) through (g) of 


i 

i paragraph 8 hereof. 
; 
| 
t 


| 


jsftiraacive relief in the state action, their denial of liability 


10. Alshough che defendants do noc in terms seck 
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Complaint 


(a) #4 or to their respactive purchases, 
each of the defendants in fact knew that the stock of White 
Shield sold by plaintiffs was being sold pursuant to a registra- 
tion statement, and a market maker is not, as such, prohibited 
from purchasing registered stock from a person not in a2 control 
relationsh with the issuer. 

(b) Even L£ 2 market maker is prohibited 
purchasing registered shares of stock wv 
imisuchstock, it 3 its market-making 
tions and to consummate the purchases for which it has contracted. 

(c) Even if a market maker is prohibited from 
purchasing registered shares of a stock while it is making a 
market in such stock, such prohibition is personal to it as a 
| market maker, and imposed no duty of inauiry or any disability on 
plaintiffs, as sellers of a security puzsuane to an effective 
registration statement and prospectus. 

(d) Even if plaintiffs could not compel specific 
performance of defendants' contracts to purchase such shares, 
defendants' asserted inability to consummate the transaction dees 
not relieve them from liability to pay plaintiffs damages occa- 
sioned by reason of defendants' inability or refusal to accept 
delivery of the stock. 

: (e) With respect to dafendant Singer, the first 


affirmative defense is inapplicable for the additional reason tha 


and belief, was aganc for a purchaser not subject to 


the alleged disability claimed by Sinser. 


1 
et 
| 

' 
it was not itself tiffs’ stock, but rather, on| 
| 
| 
' 


ts' alleged common law rights were not! 


' 


violated by 1 £ registered stock. .... 
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Paragraphs 20 through 24 Omitted 
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Paragraph 3. -mitted 


33. Plaintiffs prey fer judgment declaring thet the 

wth affirmative defense esserted by beth defendants in the 

; cate acticn is insufficient in law both for the reasons set 
ad (c) of paragraph 19 of this con- 


and also because defendeazs may not invoke putative vio- 


T 
é vee 


lations of the Exchange act or the rules and regulaticns there- 
Hh 

lender by persoas who may have purchased 

‘plaintiffs, as a defense to plaintiffs’ 


AS AND FOR A FIFTY COcUsT 


Paragraph 34 Omitted 


pray for a judgment declaring that 
asserted by the defendents in the state 
law because: 
(a) As alleged "purchaser[s} of e.security ry 
tered distribution {defendants did not become) cblicated [or 


the transactions upon reccipt of the pro- 


to such distribution," as alleged in para- 


Answer in tne state acticn, fer reasons heretofore set forth in 


paragraphs 19 and 33 of this ceaplaint; and 


(b) Defendent Singer, as agent for an uncisc 


PLIST SSS SS SE: 


urchaser, was 7 a "purchaser", &s alleced in paragzépi 


, thirty-firse 


to rescind ch urchase transaction. 


Complaint 


Paragraphs 36 through 40 Omitted 


41. Plaineifis } 2 judgmenet declaring that the 


épplicetion 


relates only to e:tension of credit by a ker- 


customer, 


functioning in 


eighth affirmative defense asserted by the defendants in the 
i 


cker-dealer or member of a nationa 


ither of the defendants wes a "cus- 
OL Tebey & Kivk, as that 
the trade, 


The transactions between plaintiffs and 


defendan®?. - ime i nee credit transactions, end 


defendant es ived credit from plainti 


or Tobey & 


with Tobey & Kirk w: t broker-dealer with broker-dealer, 
and Tobey & Kirk's Odligation to licuidate the trades, if any, 
was governed b 2 z s of the National Association 


proviced up to 120 days vir: 
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endants have sustained no damage by reas 


ility to sell out their White 


hares 


i the rules of the 


and the princip 


set forth 


necesséry or prope: 


gment or decree és 


CARRO, ALCOCK & LONDIN 
By 

A Wember of ithe Firm 
Attorneys for Plaingife 
10 East 40 Street ! 
New York, New York 10026 
Tel.: (212) 685-2700 


Exhibits "A", "B" and "c" Omitted 
(Pleadings in State Court Action) 


on 


in 


Answer and Counterclaims of Faulkner, Dawkins & Sullivan 


| 


‘UNITED ST IoT COURT 
. SOUTHERN ; oF NEW YCRX 
a oe > 4 


: THOMAS J. BYRNES and FRANCIS &. 
SANTANGELO, 


Plaintiffs 
-against- 


- PAULKNER, DAWAINS : 
_ SINGER & MACKIE, i ANSwER ANI 
Defendants. “ 
Cnn é iho a a ome ee oe SE 
73 Civ. 670 M.2.G. 
“ PAULKNER, DAWKINS # ~ “VIVA, 
Countercla: 
-against- 


: THOMAS J. BYRNES, FRA! 
“SANTANGELO and TOZEY 


Counterclaim-Defencants. 
ie ae en ae ee a a we ae ae eS OF 
Defendant Faulkner, Dawkins & Sullivan, by 4ts 
T attorneys, Jacots Persinger & Parker, answering the complains 


‘ herein: 


Paragraphs FIRST through FORTY-SEVENTH Omitted 


FORTY-EIGHTii: Frior to she agreement of sale as 
" set forth 4n paragrarn RYOURTH" hereol, plainti 
| PRORE, represented to Faulxner, Dawkins & Sullivan th 
= ,000 shares of Common Stock of White Shield Corporation 
referred to in saic par agr2ph "SQURTH" were not par® of a 
if registered adistribusion. 
PORTY<@NINTH: Faulkner, Dawkins & Sullivan agreed 


_ to purchase the said shares in reliance upon said represen- 


tation. 


Answer and Counterclaims of Faulkner, Dawkins & Sullivan 
f | 


| 
| 


@IFTIETH: Favlkner, Dawkins & Sullivan, as a 
registered broker-desie:, was at all times relevant hereto 
subject to the rules and regulations of the Securities 
and Exchange Commission. 

PIFTY-FIRST: At all times relevant hereto, 

’ Faulkner, Dawkins & Sullivan acted as a market-maker of 
the Common Stock of White Shield Corperation. 

FIPTY-SECOND: The rules and regulations of the 
Securities and Exchange Commission prohibit a market-maxer 

'a security from participating in a distribution of 

- security, unless it cease acting as a market-maker 

or more business days prior to such participation. 
PIFTY-THIRD: The 44,000 shares of Common Stock 
sold by plaintiffs were in fact part of a registered dis- 
“tribution, and were accordingly rightfully rejected by 

| Paulkner, Dawkins & Sullivan. 

FIFTY-FOURTH: Plaintiffs’ representation that 
such shares were not part of a registered distribution was 
‘false and fraudulent when made and constituted a violation 
‘of Section 17 cf the Securities Act of 1933, as amended (15 
‘U.S.C. § 77q(a)), Section 10(b) of the Securities Fxcnange 
Act of 1334 (15 U.S.C. § 783(b)) and Rule 10b-5 thereunder, 

Section 352-c of the New York General Business Law and 


Faulkner, Dawkins & Sullivan's rights under common law. 
AS AND FOR A SECOND AFFIRMATIVE DEFENSE 


PIPTY-FIFTH: On or about June 7, 1971, plain- 
tiffs' agent, Tobey & Kirk, by mail, confirmed in writing to 

Dawkins & Sullivan the sale of the 44,000 shares 
referred to in paragraph "FOURTH" hereof. 

FIFYY-SIXTH: The said written confirmation 
constitutes a "prospectus" as defined in the Securities Act 


of 1933, as amended. 


Answer ,and Counterclaims of Faulkner, Dawkins & Sulliyan 


~~ - 


a Ree 


FIPTY-SEVENTH: The said written confirmation was 


not accompanied by or preceded by a prospectus meeting the 


‘a caahaiucina of Section 10 of the said Act, and accordingly, 


‘a sale of the said 44,000 shares to Faulkner, Dawkins & 


Sullivan was made in violation of Section 5 of the said 
Act. 


AS_AND FOR_A THIRD AFFIRMATIVE DEFENSE 


PIPTY-EIGHTH: | Upon information and belief, in or 
about June, 1971, plaintiffs' agent, Tobey & Kirk, parti- 
balacdia in the distribution of Common Stock of White Shield 
Corporation being sold by plaintiffs and other selling 
‘shareholders, and was an underwriter as defined in Section 2 
(11) of the Securities Act of 1933, and Rule 10b-6 under the 


Securities Exchange Act of 1934. 


if 


FIFTY-NINTH: The prospectus of White Shield Cor- 


poration in respect of such distribution did not disclose 
| 
tie participation of said Tobey & Kirk as an underwriter 


jan the distribution, as required by Sections 7 and 10 of 

| 

the Securities Act of 1933, as amended, and in order to 

| 

make statements made in the said prospectus in the light of 


the circumstances under which they were made, net misleading, 


‘and accordingly, the sale, by telephone, of the said 44,000 
\ 


shares to Faulkner, Dawkins & Sullivan was made in viola- 


| 
on of the said Act. 


| SIXTIETH: Upon information and belief, Tobey 
| 


Kirk knew, prior to the effective date of the registration 
4 


statement of White Shield Corporation containing the said 
‘June 7, 1971 prospectus, that it expected to participate in 
the distribution to the extent of more than 10% of the shares 


} 


ito be sold by the said prospectus. 


Answer and Counterclaims of Faulkner, Dawkins & Sullivan 


-AS AND FOR A FOURTH AFFIRMATIVE DEFENSE 


SIXTY-FIRST: Upon information and belief, 


plaintiffs and plaintiffs' agent, Tobey & Kirk, acting in 


-eoncert, in or about June, 1971, solicited bids from and sold 
“Common Stock of White Shield Corporation to variqus broker- 
dealers who were making a market in the Common Stock of White 
Shield Corporation, without disclosing that the stock to be 

delivered was part of a registered distribution. i 
SIXTY-SECOND: Upon information and belief, 
‘plaintiffs and their said agent knew or upon exercise of 
' reasonable diligence should have known that Faulkner, Dawkins — 
i & Sullivan and others to whom plaintiffs and their said agent. 
. were soliciting bids for and selling Common Stock of White 
| Shield Corporation in a distribution thereof were making a 
market in the Common Stock of White snield Corporation, and 
t accordingly, the conduct of plaintiffs and their said agent 


, was in violation of Section 10 of the Securities Exchange 


" Aet of 1934 and Rule 10b-6 thereunder. 
AS AND FOR A FIFTH AFFIRMATIVE D ENS 


SIXTY-THIRD: Faulkner, Dawkins & Sullivan, as 
oa purchaser of a security in a registered distribution, 
» became entitled to rescind the transaction upon receipt 
' of the prospectus with respect to such distribution. 

‘ _ SIXTY-FOURTH: Faulkner, Dawkins & Sullivan did 
‘not receive a prospectus with respect to the distribution 
prior to June 15, 1971. 

SIXTY-FIFTH: On June 15, 1971, Faulkner, 

. Dawkins & Sullivan notified plaintiffs of the cancellation 


of the said transaction. 


Answer and Counterclaims of Faulkner, Dawkins & Sullivan 
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AS AND FOR A SIXTH APFIRMATIVE DEFENSE 


SIXTY-SIXTH: Since June 15, 1971, the date on 
which Faulkner, Dawkins & Sullivan cancelled the said trans- 
action as aforesaid, plaintiffs have never demanded that 

2 Piscer Dawkins & Sullivan accept delivery of the securi- 
"a nor have they tendered to said defendant such securi- 
ities for acceptance. 
| SIXTY-SEVENTH: Further, plaintiffs, after notice 
ot cancellation of the said transaction by Faullmer, Dawkins 
& Sullivan on June 15, 1971, failed to re-offer the securi- 
ties in the open market within a reasonable time. 
SIXTY-EIGHTH: By reason of tne foregoing, plain- 
learts acquiesced in the said cancellation and have waived 
and are estopped from claiming any right to recovery from 


! 
Faulkner, Dawkins & Sullivan. 


' 
AS AND FOR A SEVENTH AFFIRMATIVE DEFENSE 


peal lnc at nnn er 


SIXTY-NINTH: Repeats mae realleges the state- 
ments averred in paragraphs "SIXTY-SIXTH” and "SIXTY- 
SEVENTH" hereof as though set forth herein at length. 

SEVENTIETH: By reason of the foregoing, 
‘plaintiffs have failed to take action to mitigate any 
lalleged damages and have no right of recovery against 
Fac.kner, Dawkins & Sullivan of the damages claimed by 


.jplaintiffs. 


AS AND POR AN EIGHTH APPIRMATIVE DEFENSE 


\ SEVENTY-FIRST: If plaintiffs and plaintiffs' agent, 


fobey & Kirk, did not accept the cancellation of the said 


jtransaction by Faulkner, Dawkins & Sullivan on June 15,1971, 
| 


then the failure to promptly liquidate the transaction 


Answer 
\ 


an l 
d Counterclaims of Faulkner, Dawkins & Sullivan 
| 


~ 


and sell out the said securities constituted 4 violation 


of Regulation T of the Board of Governors of the Federal 


Reserve System, So that plaintiffs have no right of recovery 


against Faulkner, Dawkins & Sullivan of any damages occa~ 


sioned thereby. 


AS AND FOR A NINTH APFIRMATIVE DEFENSE 


SEVENTY-SECOND: Any loss to plaintiffs on the 
sale of shares of White Shield Corporation is ot attri- 
putable to Faulkner, Dawkins & Sullivan, by reason of the 

i facts that such securities were not sold out in accordance 

with the rules of the National Association of Securities 

Dealers, Inec., nor identified to the June 7, 1971 agree- 


ment between plaintiffs’ agent, Tobey & Kirk, and Faulkner, 


| pawkins & Sullivan. 


AS AND FOR A FIRST COUNTERCLAIM 


SEVENTY-THIRD: Repeats and realleses the state- 
ments averred in paragraphs "PIRST" through "SEVENTY-SECOND" 
hereof as though set forth herein at length. 

SEVENTY-FOURTH: By reason of the forexzoins, 
Faulkmer, Dawkins & Sullivan is entitled to 4 declaratory 
| judgment that the affirmative defenses set forth in the 
Answer of Faulkner, Dawkins & Sullivan ia the state action 
are valid and sufficient in law and preclude plaintiffs 
from any right of recovery in the state action or herein 


' against Faulkner, Dawkins & Sullivan. 
AS AND FOR A SECOND COUNTERCLAIM 


SEVENTY-FIFTH: Repeats and realleges the state- 
‘ ments averred in paragraphs "PIPST" through NSSVENTY-SECOND" | 


hereof as though set forth 


Answer te Counterclaims of Faulkne 


r, Dawkins & Sullivan 


i -_~ a 
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SEVENTY-SIXTH: Upon 4nformation and beiief, 
\counterclaim-defendant Tobey & Kirk was at all times relevant | 
a securities broker-dealer registered as such with the Securi- 


‘ties and Exchange Commission and a member firm of the 


i 
' 


“National Association of Securities Dealers, Inc., and @ 
‘partnership with its principal office at 52 wall “Street, 

New York, New York, and presently located at 77 Water Street, 
New York, New York. 

; SEVENTY-SEVENTH: This Court has jurisdiction of 
the counterclaims hereinafter set forth by virtue of Section 
22 of the Securities Act of 1933 (15 U.S.C. § 717 v), Section — 
27 of the Securities Exchange Act of 1934 (15 U. Ss. c. § 78 aa), 
‘ana principles of pendent jurisdiction. | 
: SEVENTY-EIGHTH: Upon information and belief, coun- 
' terelaim-defendants, within the Southern District of New York, 
by the use of the means and instrumentalities of interstate 

| commerce and of the mails, employed, in connection with the 
‘sale of Common Stock of White Shield Corporation to Paulkner, 
Dawkins & Sullivan and others, manipulative and deceptive des; 


Ae 4n contravention of the rules and regulations of the 


{ 


, Securities and Exchange Commission, and employed a device, 

| conaee and artifice to defraud, made untrue statements of 
material facts and omitted to state material facts necessary 
rin order to make the statements made, in the light of the 

| circumstances under which they were made, not misleading, 

" and engaged in acts, practices or courses of business 

“which operated as a fraud or deceit upon Paulkner, Dawkins 
“ts Sullivan and other purchasers of Common Stock of White 
.Shield Corporation from counterclaim-defendants, in 
‘eoaneetine with the aforesaid sales of such Common Stock, 


as hereinbefore and hereafter set forth. 


Answer and Counterclaims of Faulkner, Dawkins & Sullivan 
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; 
| 
} 
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SEVENTY-NINTH: Upon information and belief, in or 
about June of 1971, counterclaim-defendants engaged in a 
plan to sell Common Stock of White Shield Corporation 
“owned by plaintiffs and others in a distribution thereof 
“to Faulkner, Dawkins & Sullivan and other broker-dealers 
making a market in said Common Stock in violation of the 
rules and regulations of the Securities and Exchange Com- 
mission. 

EIGHTIETH: Without knowledge of counterclaim- 
defendants’ unlawful plan as aforesaid, or the fact that the 
, Common Stock owned by plaintiffs was being sold in a 
registered distribution, on or about June 7, 1971, Faulkner, 
lpawnens & Sullivan agreed to purchase from Tobey & Kirk 
an aggregate of 44,000 shares of Common Stock of White 
Shield Corporation at a purchase price of $14.00 per share. 

EIGHTY-FIRST: Thereafter, and on or about 
“June 7, 1971, Faulkner, Dawkins & Sullivan sold an aggre- 
gate of 20,000 of said shares at an average purchase price 
of $14-3/32 per share. 
: EIGHTY-SECOND: On on about June 15, 1971, when 
‘Faulkner, Dawkins & Sullivan discovered that the stock 
“which it had agreed to purchase from Tobey & Kirk was part 
of a registered distribution, it cancelled the said agree- 
‘ment and accordingly, was forced to and did cancel its 
sale of the said 20,000 shares as aforesaid. 
r : EIGHTY-THIRD: By reason thereof, Faulkner, 


‘Dawkins & Sullivan was damaged in the amount of $1,875. 


AS AND FOR A THIRD COUNTERCLAIM 
EIGHTY-FOURTH: epeats and realleges the state- 
ments averred in paragraphs "PIRST" through "EIGETY-THIRD" 


hereof as though set forth herein at length. 


Answer and counterclaims of Faulkner, Dawkins & Sullivaj 
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' Common Stock of White Shield Corporation to Faulkner, 


EIGHTY-FPIPTH: In connection with the sale of 


i 
‘Dawkins & Sullivan and others, counterelaim-defendants 


‘made untrue statements of material facts and omitted to 


istate material facts necessary in order to make the state- 


‘ments made, in light of the circumstances under which they 
‘were made, not misleading, in violation of Section 17 of 
the Securities Act of 1933, Section 10(b) of the Securities 
| Exchange Act of 1934, Rule 100-5 thereuncer, Section 352-c 
jor the New York General Business Law, and the eee of the 
‘purchasers under common law, as follows: “a 

(a) Counterelaim-defendants represented that 
the said Common Stock being sold was not part of a 
registered distribution; 

(b) Counterclaim-defendants failed to disclose 
that they were effecting an illegal distribution by 
selling large blocks of the said Common’ Stock to proker-. 
dealers making a market therein; 

(ce) Counterclaim-defendants failed to disclose 
that Tobey & Kirk was acting as an underwriter in 
connection with the aforesaid distribution. 

EIGHTY-SIXTH: Further, in aid of said unlawful 
‘plan, Tobey & Kirk delivered a confirmation to Faulkner, 


‘ Dawkins & Sullivan which constituted a "prospectus", which 

was not. preceded by or accompanied by a prospectus meeting 
| the requirements of Section 10 of the Securities Act of 

| 1933. 

t EIGHTY-SEVENTH: Further, in aid of said unlawful 
' plan, and concealing the fact that the shares being sold by 
| counterclain-defendants were part of a registered distri- 


" bution, the said confirmation of Tobey & Kirk was not 


Answer and 2 i 
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“me, i 
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marked "prospectus enclosed" or “registered”, nor did it 
contain any other language in any way indicating that the 
‘shares to be delivered were part of a registered distri- 
bution. 

EIGHTY-EIGHTH: By reason thereof, Faulkner, 


Dawkins & Sullivan sustained damages as set forth in para- 


graphs "EIGHTY-FIRST" through NEIGHTY-THIRD" hereof. 


WHEREFORE, defendant and counterclaim-plaintiff 
Faulkner, Dawkins & Sullivan prays judgment as follows: 

(a) Dismissing the complaint as against 1%; 

(>) Awarding it a judgment as set forth in the 
First Counterclaim herein; 

(c) With respect to the Second Counterclaim 
herein, awarding it a judgment against all counterclaimn- 
defendants in the amount of $1,875 for compensatory 
damages, plus interest thereon from June 15, 1971, 
and $1,000,000 as punitive damages; 

(d) With respect to the Third Counterclaim 
herein, awarding it a judgment against all counterclaim= 
defendants in the amount of $1,875 for compensatory : 
damages, plus interest thereon from June 15, i971, 
and $1,000,000 as punitive damages; 

(e) Awarding it costs and disbursements of this 
action, including reasonable attorneyvs' fees; and 

(f) Granting to it such other and further relief 


as the Court deems fust and proper. 


JACOBS PERSINGER & ca 


Member o 
Attorneys for Defendant 
PAULKNER, DAWKINS & SULLIVAN 
70 Pine Street 
New York, New York 10005 
Tel: (212) 344-1866 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THOMAS J. BYRNES and FRANCIS R. 
SANTANGELO, 


Plaintiffs, 
- against - 


AULKNER, DAWKINS & SULLIVAN and 
INGER & MACKIE, INC., 


Defendants. 


ANSWER AND 
Counterclaim-Plaintiff, COUNTERCLAIMS 


- against - 


| THOMAS J. BYRNES,.FRANCIS R. 73 Civ. 670 M.I.G. 
‘lacie and TOBEY & KIRK, 


Counterclaim-Defendants. 


Counterclaim-Plaintifé, 


- against - 


THOMAS J. BYRNES, FRANCIS R. 
'' SANTANGELO and TOBEY & KIRK, 


Counterclaim-Defendants. 


Defendant, Singer & Mackie, Inc., by its attorneys, 


* i'Borden & Ball, as and for its answer to the complaint herein: 
il : 


2 


Answer and Counterclaims of Singer & Mackie, Inc. 


Paragraphs FIRST through SIXTY-FOURTH Omitted 


wepooecr ATM 
co vb ee ee 


realleges the statements 
averred in paragraphs "FIRST" ¢ oh "SIXTY-FOURTH" hereof 
as though set forth herein at length. 
SIMTY-SIXTH: 


& Mackie, Inc. is-entitled to a declaratory judgment that the 


affircative defenses set forth in the Answer of Singer & Mackie, 


Inc. in the state action are valid and sufficient in law and 
preclude plaintiffs from any right of recovery in the state 


action or herein agai Singer & Mackie, Inc. 
AS AND FOR A SECOND COUNTERCLAIN 


SIXTY-SEVENTH: Repeats and realleses 


ments averred in paragraphs "FIRST" through 'SIATY 


: 
of as though set forth herein at length. 

SIXTY-EIGHTH: Upon inforzaticn and belief, counter- 
clain-defendant Tobey & Kirk was at all times relevant a securi- 
ties breker-dealer registered as such with the Securities and 
Exchange Commission and a member firm of the National Associa- 


tion of Securities Dealers, Inc., and a partnership with its 


principal office at 52 Wall Street, New York, New York, and 


il e 
; Answer and Counterclaims of Singer & Mackie, Inc. 


presently located at 77 Water Street, New York, New York. 


SIXTY-NINTH: This Court has jurisdiction of the 


counterclaims hereinafter set forth by virtue of Section 22 of 
the Securities Act of 1933 (15 U.S.C. § 77 v), Section 27 of the 


Securities Exchange Act of 1934 (15 U.S.C. § 78 aa), and prin- 


| 
| 
| 
| 
| 
| 
i 
| 


i ciples of pendent jurisdiction. 
| SEVENTIETH: Upon information and belief, counter- 
i claim-defendants, within the Southern District of New York, 

by the use of the means and instrumentalities of interstate 

|| commerce and of the mails, employed, in connection with the 
sale c£ Common Stock of White Shield Corporation to Singer & 
Mackie, Inc. and others, manipulative and deceptive devices in 


contravention of the rules and regulations of the Securities 


and Exchange Commission, and employed a device, scheme and 


artifice to defraud, made untrue statements of material facts 


and omitted to state material facts necessary in order to make 


the statements made, in the light of the circumstances under 
which they were made, not misleading, and engaged in acts, 
practices or courses of business which operated as a fraud or 
deceit upon Singer & Mackie, Inc. and other purchasers of 
Common Stock of White Shi<ld Corporation from counterclaim- 

‘| defendants, in connection with the aforesaid sales of such 

i) Common Stock, as hereinbefore and hereafter set forth. 
SEVENTY-FIRST: Upon information and belief, in or 


| about June of 1971, counterclaim-defendants engaged in a plan 


to sell Common Stock of White Shield Corporation owned by 


plaintiffs and others in a distribution thereof to Singer & 


Answer and Counterclaims of Singer & Mackie, Inc. 


Mackie, Inc. and other broker-dealers making a market in said 
Common Stock in violation of the rules and regulations of the 
Securities and Exchange Commission. 

SEVENTY-SECOND: Without knowledge of counterclaim- 
defendants' unlawful plan as aforesaid, or the fact that the 
Common Stock owned by plaintiffs was being sold in a regis 
distribution, on or about June 8, 1971, Singer & Mackie, Inc. 
agreed to purchase, as agent, from Tobey & Kirk 800 shares of 
Common Stock of White Shield Corporation at a price of $13.25 
per share, 200 shares of Common Stock of White Shield Corpora- 
tion at a price of $13.375 per share and 500 shares of Common 
Stock of White Shield Corporation at a price of $13.125 pex 
share. 

SEVENTY-THIRD: Singer & Mackie, Inc., as agent, wes 
entitled to an aggregate commission of $260.54 in connection 
with the aforesaid agreenents of purchase. 

SEVENTY-FOURTH: On or about June 16, 1971, when 
Singer & Mackie, Inc. discovered that the stock which it had 
agreed to purchase from Tobey & Kirk was part of a registered 
distribution, it rescinded the said agreement. 

SEVENTY-FIFTH: By reason thereof, Singer & Mackie, 


Inc. was damaged in the amoumt of $260.54. 
AS AND FOR A THIRD COUNTERCLAIM 


SEVENTY-SIXTH: Repeats and realleges the state- 
ments averred in paragraphs "FIRST" through "SEVENTY-F IF TH" 


hereof as though set fo herein at length. 


’ Answer and Counterclaims of Singer ‘6 Mackie; Inc. 


SEVENTY-SEVENTH: In connection with the sale of 
Common Stock of White Shield Corporation to Singer & Mackie, 


Inc. and others, counterclaim-defendants made untrue statements 


i of material facts and omitted to state material facts necessary 
! in order to make the statements made, in light of the circum- 
i stances under which they were made, not misleading, in violation 
i of Section 17 of the Securities Act of 1933, Section 10(b) of 
| the Securities Exchange Act of 1934. Rule 10b-5 thereunder, 
| Section 352-c of the New York General Business Law, and the 
‘rights of the purchasers under common law, as follows: 

(a) Counterclaim-defendants represented that 
the said Common Stock being sold was not part of a 
registered distvibucion: 

(b) Counterclaim-defendants failed to disclose 
that they were effecting an illegal distribution by 
selling large blocks of the said Common Stock to 


broker-dealers making a market therein; 


(c) Counterclaim-defendants failed to disclose 
that Tobey & Kirk was acting as an underwriter in 
connection with the aforesaid distribution. 

SEVENTY-EIGHTH: Further, in aid of said unlawful 

! plan, Tobey & Kirk delivered a confirmation to Singer & Mackie, 
Inc. which constituted a "prospectus", which was not preceded 
| by or accompanied by a prospectus meeting the requirements of 
f Section 10 of the Securities Act of 1933. 
SEVENTY-NINTH: Further, in aid of said unlawful 


plan, and concealing the fact that the shares being sold by 


Answer and Counterclaims of Singer & Mackie, Inc. 


| counterclaim-defendants were part of a registered distribution, 
| the said confirmation of Tobey & Kirk was not marked "prospectus 


| enclosed" or "registered", nor did it contain any other language 


in any way indicating that the shares to be delivered were part 


| of a registered distribution. 
EIGHTIETH: By reason thereof, Singer & Mackie, 
| sustained damages as set forth in paragraphs ''SEV 


| through "SEVENTY-FIFTH" hereof. 


WHEREFORE, defendant and counterclaim-plaintiff 
i Singer & Mackie, Inc. prays for judgment as follows: 

(a) Dismissing the complaint as against it; 

(b) Awarding it a judgment as set forth in the 
First Counterclaim herein; 

(c) With respect to the Second Counterclain 


herein, awarding it a judgment against all counter- 


claim-defendants in the amount of $260.54 for 


compensatory damages, plus interest thereon from 
June 16, 1971, and $50,000 as punitive damages; 

(d) With respect to the Third Counterclaim 
herein, awarding it a judgment against all cowter- 
claim-defendants in the amount of $260.54 for 
compensatory damages, plus interest thereon from 
June 16, 1971, and $50,000 as punitive damages; 

(e) Awarding it costs and disbursements of 


action, including reasonable attorneys’ fees; 
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Answer and Counterclaims of Singer & Mackie, Inc. 


(£) Granting to it such other and further relief 


as the Court deems just and proper. 


BORDEN & BALL 


he ge 
A Member 
Attorneys for 
Counterclaim-P1L 
SINGER & +: 
345 Park Avenue 
New York, New York 10022 
Tel: (212) 980-3350 
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Phaintiffs' Reply to Faulkner's First Counterclaim 


| 


OMITTED 


37 


Forty-soventh of Faul 


Ans 


Se nen Meee = “ eae 9 as doe fet 
Ker 3 .! 2 Countexclain wa 


say 
wi 


pial Minne ucitoinciasrdieteines 


Plaintiffs' Reply to Faulkner's First Counterclaim 
| 
| 
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Fifty-sixth, Fifty-seventh, Fifty-eighth, Fifty-ninth, Sixty- 
first, Sixty-second, Sixty-thixrd, Sixty-fourth, Sixty-fifth, 
Sixty-sixth, Sixcty-seventh, Cixty-eighth, Sixty-ninth, Seventieth 


Seventy-first, Seventy-second, Seventy-third and Seventy-feurth. 


3. Replying te paragraph Fiftieth of Faulkner's 
Answer and Counterclaim, admit, on information and belief, that 
Faulkner was, at all times relevant to this action, a registered 
broker-dealer, and, as such, was subject to regulations cf the 


Securities and Exchange Commission. 


4. Replying to peragraph rifty-first of Faullmer's 
Answer and Counterclaim, admit, on information and belief, that 
Faulkner's name appeared in the "Pink Sheets" of the National 
Quotation Zurecu, Inc., as a “market maker" in the stock of 
White Shield Corporation, on the dates June 4, 7, 8, 9, 10, 11, 
14, 18 and 22, 1971; deny that Faulkner's name appeared in the 
"Pink Sheets" as a "mavket maker" of White Shield Corporation 
on June 15, 1971 (the date on which Faulkner refused to accept 
delivery of plaintiffs’ White Shield stock), on June 16, 197i, 
cn June 21, 1971, or on any cate commencing June 23, 1971 through 
July 31, 1971. Except as so edmitted or deniad, deny each end 
every allegation contained in paragrsph Fifty-first of Feullner's! 


answer and Counterclain. 


5. Uske no reply te paragraph 
Faullner's Ansver 2 


for a cenclusion of law. 


Plaintiffs' Reply to Faulkner's First Counterclaim 


| 
i 
| 
| ; 

6. Deny knowledge or information sufficient to form 
a belief as to the truth of each and every allegetion contained 


in paragraphs Fifty-fifth and Sixtieth of Faulkner's Answer and 


Counterclaim. 


AS AND FOR 4 FIRST DEFENSE TO 


FAULKNER'S FIRST COUNTORCLAIN 


7. At no time relevant to this action were plain- 


tiffs, or either of them, "controlling persons” 


1 


their sale of stock of 


White Shield benef owned by them did not constitute a 
“distribution'! of such stock within the meaning of said Act or 
regulations. 

OND DEFENSE TO 


g Bp. COUNTERCLAIM 
SEY eS 2 ee 


8 Repeat and incorporate herein by reference each 


and every allegation contained in paragraph 7 of this Reply. 


9. On 
statement of which 
by White Shield Corporation, end covered shares 


some twenty-three persons or entities other than 


tive date of 


Plaintiffs’ Reply to Faulkner's First Counterclaim 


its attorneys and the Securities and Exchange Commission, the 


1e 


prospectus would "from time to time, a ‘ be amended 


and/or supplemented to disclose the ny NASD broker 


dealer who participates ! than 10% of 


covered by th 
shaves are 
sharehoiders (ine 


broker-dealer 


attorneys that they had 1: 


in connection with t 
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Answer of Counterclaim-Defendant Tobey & Kirk 
to “Third Party Complaint” 


to form a belief as to the truth of the “statements 
enka in paragraphs FORTY-EIGHTH, FORTY-NINTH, 

IFTY-FIRST, FIFTY-FOURTH and SIXTY-FOURTH of the 
answer and third party complaint. 


(c) Denies all of the “statements averred"” 
FIFTY-SIXTH, FIPTY-SEVENTH, FIFTY-cIGHTH, 
FIY-N i SIXTIETE, T, SIXTY-SECOND, 
— HIRD, SIXTY-SIXTH Y-SEVENTH, SIXTY-EIGHT! 


' x 
SEVENTY- FIRST EVENTY-SECOND of the 
answer and third party ¢ 


om 

(d) Denies all of the "statements averred" 
in paragraph FIFTY-THIRD of the answer and third 
party complaint except a dmits that the said 44,000 
shares of common stock sold by plaintiffs were part 
of a registered distribution. 

(e) Denies all of the “statements averred” 
in paragraph SIXTY-FIFTH except ad dimits that on or 
about June 15, 1971 third party plaintiff Faulkner, 
Dawkins & Sullivan refused to accept delivery of the 
44,000 shares of the common stock of White Shield 
Corporation and so advised Tobey & Kirk. 


2. Denies all of the allegations contained in para- 


iH : : 
| graph SEVENTY-FOURTH of the answer and third party complaint. 


3. As to the allegation 
| SEVENTY-FIFTH, third party defendant Tobey & 


(answers contained in paragraph l hereof. 


Denies all of the allegations 


5. Denies all of the allegations contained 


SEVENTY-NINTH. 


Denies all of ¢ i contained in para-— 
graph lkner, Dawkins & Sullivan 
agreed to purchase from plaintitfs herein through their agent 


y & Kirk an aggregate of 44,000 shares of the common stock 


1d Corporation at $14 ver share. 


-2= 


3 
|} Answer of Counterclaim-Defendant Tobey & Kirk 
to "Third Party Complaint” ; ; 


4 


7. Lacks knowledge or information sufficient to form 


i a belief as to the allegations contained in paragraph EIGHTY- 


, FIRST. 


8. Lacks knowledge or information sufficient to form 
| @ belief as to the allegaticns contained in paragraph EIGHTY- 


: SECOND. 


9, Denies all of the allegations contained in para- 


| graph ELGHTY-THIRD. 


10. As to paragraph EIGHTY-FOURTH of the answer and 
third party complaint, repeats and realleges its answers con- 


tained in paragraphs 1 through 9 hereos. 


ll. Denies all of the allegations contained in sub- 
paragraphs EIGHTY-FIFTH (a), EIGHTY-FIFTH (b) and EIGHTY-FIFTH 


(c)}is 


12. Denies all of the allegations contained in para- 


ELGHTY-SIXTH. 


13 Denies all of the allegations contained in para- 


EIGHTY- SEVENTH. 


14. Denies all of the allegations contained in para- 


EIGHTY-EIGHTH of the answer and third party complaint. 


WHEREFORE, third party defendant Tobey & Kirk demands 
* judgment dismissing the third party complaint, together with the 


costs and disbursements of this action. 


rm 
Attorneys for Thirc Party 
Defendant TOBEY & KIRK 


Plaintiffs' Notice of Motion for Partial Summary Judgment 
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NOTICE OF MOTION 
CAPTION OMITTED FOR PARTIAL SUMMARY 
JUDGMENT AND OTHER RELIEF 


PLEASE TAKE NOTICE, that u; annexed efficavict 


sxorm) to che 


Afy pases 
aaee 


pee 
fein, 


suave to mices 


Federal 


Third Countereclains 


Sullivan ("Faulkner"), for failure to state a clain 


relief 


thereon; 


and 12(h), dismissing £ failure 


jef may be gran 


impertinent er scandalous 


Counterclaims asserted by 

of punitive damages, because such damages 

by said defendant under the Securities Act of 

Securities Exchange Act of 1934, or under the laws of the 


State of New York; 


(c) Pursucnt to Rules 13{h), 19(a) and 20S), cis- 


missing or severir aulkner's alleged counterslain 


ageinst countercslcis 


Plaintiffs' Notice of Motion for Partial Summary Judgment 


defendant purported to join and serve said counterciain- 
defendant without leave of the Court. The presence of the 
counterclaim-defendent is not needed for a just adjudication 


action to the 


prejudice of the plaintiffs; and 


(d) For such other, 


as to the Court may sees 


Streamer 
tose eth aig 


Court for the Souther District of New Yor, opposing afiidavits | 


and answering memorgnd2 shall be served upon the undorsigned at 


least three days before the return date or any adjourned return 


et 


date for the motion. 


cnr 
os ae tet 


New York, New York 
Dated: New York, 


Yours, etc. 


CARRO, SPANEOCK 
Attorneys for 


By, 
10 East 40th St 


New York, ww. Y. 
Tel. (212) 685-2 


Moving Affidavits and Exhibits Omitted 


gee to Omitted Affidavit Submitted in Support 
of Plaintiffs' Motion for Partial Summary Judgment 
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Affidavit of James Mullen, 


o, bts ue ieras Submitted in Opposition 


Motion for Partial Summary Judgment 


_ 


| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


' THOMAS J. BYRNES and FRANCIS R. 
| SANTANGELO, 


Plaintiffs, ~« 670 4.1.G. 
-against- 
AFFIDAVIT 
FAULKNER, DAWKINS & SULLIVAN and 
SINGER & MACKIE, INC., 


Defendants. 


FAULKNER, DAWKINS & SULLIVAN, 
Counterclaim Plaintiff, 
-against- 


| THOMAS J. BYRNES, FRANCIS R. 
| SANTANGELO and TOBEY & KIRK, 


Counterclaim Defendants. 


i STATE OF NEW YORK ) 
gss.: 


) 
| COUNTY OF NEW YORK ) 


JAMES MULLEN, being duly sworn, says: 
1, I am presently employed by Josephthal & Co., 
\ a securities broker and dealer in New York City, as a stock 
| trader. 
2. In June of 1971, I was employed as a stock 
| trader by Singer & Mackie, Inc. ("Singer"). Among other 
securities, I was a trader of the Common Stock of White 


' Shield Corporation. of which Singer acted as a market-maker. 


Affidavit of James Mullen, Submitted in Opposition 
to Plaintiffs' Motion for Partial Summary Judgment 


3. In or about May or June of 1971 and prior to 


June 8, 1971, Mr. Robert A. Mackie, Jr., the senior vice 


president of Singer, had informed me that a "shelf" regis- 
tration for White Shield Corporation had been filed and 
advised me to be sure that any White Shield stock purchased 
in connection with Singer's market-making operations was 
not included in the "shelf" registration. 

4. On or about June 8, 1971, I received a telephone 
call from a trader at Tobey & Kirk, whose name I do not 
presently recall, who offered shares cf Common Stock of White 
Shield Corporation for sale to Singer. Before accepting 
the offer, I asked him whether the stock was included in the 
"Shelf" registration. He answered that it was not. siesta eich 
on or about June 8, 1971, I purchased on behalf of Singer from 
Tobey & Kirk an aggregate of 1,500 shares of Common Stock of 


Shield Corporation. 


Z Lom) Li Ade 
P sae — 


Sworn to before me this 


zw 
— day of May, 1973. 


(a) 


Plaintiffs' Notice of Motion for Reargument 
7 for Certification pursuant to 28 U.S.C. 1292(b) 


7 ——— Faia 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


é & 


liad ee 4 


THOMAS J. BYRNES and FRANCIS R. 
SANTANGELO, 


Plaintiffs, NOTICE OF MOTION 


: FOR REARGUMENT 
-against- OR CERTIFICATION 


SINGER & MACKIE, INC., 
Index No. 


| 

FAULKNER, DAWKINS & SULLIVAN and 
Defendants. 

! 


73 Civ. 670 MIG 


FAULKNER, DAWKINS & SULI.IVAN, 
Counterclaim-Plaintiff, 
-against- 


THOMAS J. BYRNES, FRANCIS R. SANTANGELO 
and TOBEY & KIRK, 


Counterclaim-Defendants. 


PLEASE TAKE NOTICE, that pursuant to Rule 9(m) of the 
‘ nav “rT 
General Rules of this Court and 28 U.S.C. § i929(b),, plaintiffs 


will move for reargument, or for certification pursuant to 28 

U.3.C. § 1292(b), of this Court's decision filed June Ley 1903; 
ismissing the complaint herein for lack of jurisdiction of the 

subject matter; and for such other, further and different relief 

as to the Court may seem just and proper; before Hon. Murray I. 

Gurfein, U.S.D.J., on the 17th day of July, 1973 at 10:00 o'cleck | 

in the forenoon of that day, or as soon thereafter as counsel 


can be heard; 


ce a ee = 


Plaintiffs’ Notice of Motion for Reargument 
q for Certification pursuant to 28 U.S.C. 1292(b) 


‘ 


Plaintiffs contend that the Court overlooked the 


following matters in rendering ics decision: 

(a) An independent basis for fedews. jurisdiction exists 
under section 29 of the Securities Exchange Act of 1934, 15 U.S.C. 
§ 78ce; 

(b) That there exist no considerations of non-remov- 
ability or comity which preclude the Court's entertaining the 
action; 

(c) That the Court improperly ascribed to the dictum 


of the S.E.C. Commissioners in Jaffee & Co. the effect of 


ae 
hording; and 


(d) That the Court's permission to plaintiffs to 


replead their claims as counterclaims may not be effective. 


Dated: New York, New York Yours, etc. 
July 2,-1973 
CARRO, SPANBOCK, LONDIN, 
TO: RODMAN & FASS 
JACOBS PERSINGER & PARKER Attorneys for Plaintiffs 
Att'ys for Defendants 
Faulkner, Dawkins & Sullivan 
70 Pine Street By : 
New York, N.Y. 10005 A Member of the Firm 
10 East 40th Street | 
BORDEN & BALL New York, New York 10016 
Att'ys tor Defendants Tel.: (212) 685-2700 
Singer & Mackie, Inc. 
345 Park Avenue 
New York, New York 10022 


LAWLER, STERLING & KENT 

Att'ys for Third-Party 
Defendants Tobey & Kirk 

500 Fifth Ave. 

New York, New York 10036 


Plaintiffs' Reply and Counterclaim 


UNITED STATES DISTRICT CCURT 
2N DISTRICT CF New YORK 


JUKINS & SULLIVEN, 


Vaia-Plainti 


is ‘Ss 
Lives 
rer tt 


SAtenwGoLy 


unte 


("Byrnes") and 

answer or reply to the counterclaims asserted by counterclaim 
plaintifS Faulkner, Jaw: ‘ ‘Saulkner'"), in its 
"answer and Countercla Answer) > i orneys Carzo, 


Spanbock, Loner, ix 


1. 


eventy-thirc, 


to so much of 
the Answer pricr 
Torty-seventh, and except as hereinafter =or 


deny each anc every al 


Plaintiffs' Reply and Counterclaim 


at a price 


3. Deny each end every allegation contained in para- 
grachs of the answer nustered Forty-ninth, Fifty-f 
techs iF Leey<¢ 


Simty-siicth 


Eighty-seventh, 


of parasrephs of the Answer 


co time during the pericd 
relevant : Was a market-maker of the 
stock of % Shield, and except es so adnitted deny each and 


every allegation contained in paragragh Fifty-fir 


. 


6. Admit that th les and regulations of the 


Securities and Exchange Commission ("SEC") prohibit a markec- 
maker of a security from particip t distribucion 
security, and beg lea 

tions for the full text ; except as so adaitted, de 


each and every ailez 


of the ansver. 


Plaintiffs' Reply and Counterclaim 


form 
gation contained 
in paragrapnas 


Sixcy-fourth, 


a belief as to the 
seventh of the complaint that the confirma mparison 


was not accompanied by 4 prospectus; a deny each and every 
E p P > 9 


other allegation contained therein. 


10. Admit so much of paragraph Fifty-eighth of the 


Answer as alleges that Tobey & Xirk articlpated in the sale 
& yf P 


of common stock of White Shield sold by plaintiffs, as their 


deny knowledge of information sufficient to form a 

as to the truth of the allegation thereof that Tobey 

so participated o t ! selling shareholders; 
leave to refer 


ties Act and Rule 


Referring 


the answer, admit that Feulzner purports to 


except as 


entitled to the declaraticn 


section 22 of the 


Plaintiffs' Reply and Counterclaim 


Giction, and deny knowledge or tnformation sufficient to form 


a belief as to the truth of each ard eve allegation contained 


in paragraph S2venty-seventh of the Answe 


13. aAdaie that on June 7, 1971 
purchase 44,000 shares of White Shield common stock from 
Byrnes and Santangelo, and except as so admitted deny each 


every other allegation conta ned in paragraoh Eightieth of 


Answer. 


14. Admit that on or about June 15, 1971 Faulkner 
purported to cancel its purchase of 44,300 shares of White 
Shield from Byrnes and Santangelo, and deny each and every otner 
allegation contained in paragraph Eighty-second of the Answer. 

aS AND FO 


DEFEN con 
iat 


5. The counterclaim 


which relief may be granted. 


AS AND FOR A SECOND AFFIRMATIVE 


Trrtvit COUNT eos tts 


bf 2.905 TC &Li Ro eae oon hs beet ne 


16. During the week pric 7, 1971 and on 


that date, Faulkner was infornsd by Santangelo that the she 


ef Wa sield which he and Byrnes had available 


in registration and that he and Byres could 


tion statement 


Plaintiffs' Reply and Counterclaim 


1971. there were tendered to Faulkner on behalf of Dyrnes 


Santangelo copies of the "R ing’’ prospectus in 


to 1$71, Faulkner knew or should 
one or more registration statements applicable to shares of White 


Commission for 


nd reulkner 


one such registration statemen 


19. In such circumstances Feulkner had no right to 


1d did not in fact rely upon any alleged representation 


Santangelo that the 44,000 shares of common stock of 
White Shield referred to in paragraph Forty-eignth of the 
er “were 


alleged in 


THIRD AFFIRMATIVE 
CUNTERCLAL: 
A "coupazison” exchanged between orokers on 
ties sale transaction is not 4 “confirma- 
st of 1323, and ts 


ied or preceded by a prospeccus. 


Plaintiffs' Reply and Counterclaim 


accordingly the Second Affirzative Defense alleged by Faulkner 


porated »y reference in each ef its counterclaims) 


law and fails to scate a cleta 


21. Repeat and incorporate herein by reference each 


and every allegation contained in paragrapn 16 through 20 cf 


this Reply. 


22. The sales transaction between Faulkner and Eyrnes 
and Santangelo was negotiated by Santangelo end the sale was 


closed by telephone on June 7, 1971 by Vincent C. Ross, Jr., of 


counterclaim defendant Tobey & Kirk. 


Vincent C. Ross offered a copy of 


covering shares of wnite Shield stock 


Santangelo co Faulxner. 


24. Knowing that stock of white Shield being offered 
by Byrnes and Santangelo was part of a registered distribution, 


Faulimer “mew or is presumed to have knowm et or prior to 


Kirk was a statutory underwriter 


the Securities Act of 1933 and 


. 


Plaintiffs' Reply and Counterclaim 


25. Upon inforzation and belief, because a large 
number of selling shareholders under the various registzation 
statements of White Shield would be using various brokers to 
sell their white Shield stock, and that some of those brokers 
might therefore become stacucory ur ougn their 

entity cculé not or aizhe not be kn until after such sales 
were effected, the Securities and Exchange Commission agreed 
with ‘shite Shield to permit amencment, from time to time, of 
sistration statement(s) and prospectus (es) of White 


Shield to reflect the identity of such underwriters. 


26. Accordingly, on oz about June 14, 1971, Byrnes 
informed White Shield of Tobey & Kirk's gales on his and 
Santangelo's account of their White Shield stovk, and the 
indentity of the purchasing browers, and a "sticker amendment", 
dated June 18, 1971, to the prospectus made the following 

{sclosure: 


By virtue of it troker on 
behalf of tlessrs. Thomas J. Byrnes, Vincent 
Drady, Peer T. Pedersen and Francis 2. 
Santangelo ia connection with their sale of 
145,000 of the shares offered hereby, Tobey 
& Kirk, 52 Wall Street, Mew Zork, New York 
may be deemed an '‘onderwriter’ as that term 
ig defined in the Securities Act of 1933." 


27. Upon infornation meitef, copies of the pros- 
p 


pectus delivered by Tobey & Xirk on vehalé of Zyrmes 


gelo on and after -un? 18, 1971, contained the said sticker 


Plaintiffs' Reply and Counterclaim 


28 The Third Affirmative Defense asserted 
Answer is insufficient in law, and to the extene each of 
q 


Taulkner's counterclains is based thereon, 


claim for which relief may be granted. 


AS AND FOR A FIFTH AFFIRMATIVE 


29. The sale transaction between Tobey & Kirk, as 
broker for Byrnes and Santangelo, and Faulkner did not involve 
a broker - customer relationship nor any extension of credit 


within the meaning of Regulation T of the Board of Governors 


Santangelo of that Regulation. 


30. The Eighth Affirmative Defense of the Answer is 
insufficient as 4 matter of law, and to the extent each of 
Faulkner's counterclaims is predicated upon such alleged defense, 
they fail to state a claim for which relief may be granted. 


AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO ALL CCUNTERCLADS 


31. Upon infermaticn and belief, in purporting to 
rescind the contract of sale between it and Tobey and Kirk, 
acting as broker for Byrnes and Santangelo, Faulkner did not 
comply with the rules of the National Association of Securities 


Dealers, Inc., by failing to deliver to Tobey & Xirk a properly 


of the Federal Reserve System nor any violation by Byrnes or 
{ 
! 


executed NaSD Reclamation or j i sorm (F 7 : accorc- 


Plaintiffs' Reply and Counterclaim 


ingly, Tobey & Kirk was entitled, under NASD Rules, to sell out 


the stock rejected by Faulkner without notice and in the best 


available market, for the account 


Defense asserted in the | 


+ 


J Answer is i the excenc each of Faulkner's 
| counterclaims is 9 alleged defense, they fail 
to state a claim for which relief may be granted. 

AS AND FOR A SEVENTH AFFIRMATIVE 


DEFENSE TO THE SECOND AND THIRD 
COUNTERCLAIM 


YS ee Or 


33. Repeat and incorporate herein by reference, each 
and every allegation contained in paragraphs of the Reply numbered 


1 through 14, 16 through 20, 22 through 32, inclusive. 


34. The Second and Third Counterclaims fail to state 
a claim for which relief may be granted because: 


(a) As respects the claim of loss of $1,875 


the purchase and resale transaction, Faulkner was neither a 
“purchaser nor a "seller, and has no standing 
Securities Exchange Act or the Securities act. 

(b) As respects the claim of loss of $1,875 
the purchase and resale transation, Faulkner seeks recovery of 
anticipated profits, a measure of danazes unavailable gndax the 


Securities Exchange Act or the Securities Act. 


(c) The counterclaims state no cause of action 


Plaintiffs' Reply and Counterclaim 


under Section 252-¢ of che New York General Business Law. 
(d) As respects the claim for punitive damages, 


=. 


such damages 2re unavailable under the Securities Exchange Act, 
the Securities Act, the New York General Susiness Law or at 
common law. 


(e) Faulkner sustained no damages as a resul 


of the alleged wrongdoing by Byrnes, Santangelo or Tobey & Kirk 


because, at or subsequent to the time of its sursorted cance}- 


lation of the sales transaction with Byrnes and Santangelo, 
Faulkner could have purchased on the open market shares of the 
common stock of White Shield at less than the $14 per share 
contracted for with them, in order to deliver stock in accordance 
with its alleged resale contract, thereby increasing its profit 
on the latter transaction. 

Cf) To the extent the counterclaims may set 
forth a claim for relief against Byrnes and Santangelo, Faulkner 
is precluded from recovery by reason of its being in pari delicto. 
in that the obligetions imposed upon it, as market maker, by the 
tules and regulations of the SEC are non-delegable, and it may 
not pass cn to others its responsibility to ascertain the facts. 

A COUNTERCLAIM 
AULKES 
38. Jurisdiction of this counterclaim is clained by 


virtue of sendent jurisdiction. 


Plaintiffs' Reply and Counterclaim 


Pa 


36. Pursuant to the Declaratory Judgment Act, 

28 U.S.C. §§ 2201, 2202, Byrnes and Santangelo seek judgment 

declaring that the Nine Affirmative Defenses asserted by Faulkner 
and Counterclains are insufficient in law; that the 


1 


to Faulkner on or about June 7, 1971 


{ 
which Byrnes and Santangelo sold 44,0C0 shares of | 
{ 


was lawful; and that Faulkner breached its admitted agreement to | 


purchase such shares at per share. 


37. As a result of said breach by Faulkner, Byrnes 
sustained damages in the amount of Slit 7.67, and Santangelo 


sustained damages in the amount of $107,983.12. 
= 


r 


WHEREFORE, counterclaim defendants Thomas J. Byrnes 


neis R. Sintangelo demand judgment: 


(a) Dismissing each of the three counterclaims 
asserted againstthem by c unterclaim plaintirt Faulkmer, Dawkins 


& Sullivan; 


(b) Declaring that each of the nine affirmative de- 


fenses asserted by counterclain plaintiff Faulkner, Dawkins & 


———— 


Sullivan is insufficient in law, and that Faulkner, Dawkins & 
Sullivan breachec its agreement of June 7, 1971 with counters 

Santangelo for che 
purchase of 44,000 shares cf the common stock of White Shield 


Corporation at a price of $14 per share; and 
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Plaintiffs' 
ntere 


on their cc 


Faulkner's Reply to Plaintiffs' Counterclaim 


ee ee ee ee ee ee ee ee ee ee ee ee ee oe ee oe oe 


CAPTION OMITTED 


Counterclain- 


counterclaim of Thomas 


re} 


"35" througn 


aulxkne.’, Dawkins & Sullivan 
‘Dreached any 
in parasraphs 
tion sufficient to 
gations of paragraph "37" 


sustained. 


be | sle4e 
YAWwKINS 


JACOBS PERSINGER 


‘ff Zz 
A tlemoer or i 
Attorneys for Count 
tiff Faulkner, Dawkin 
70 Pine Street 
New York, New York 19005 
(212) 344-1865 


Excerpts from Singer & Mackie, Inc.'s Answers 
to Plaintiffs' Interrogatories 


PLAINTIFFS' INTERROGATORIES TO SINGER & MACKIE 
(Excerpts) 


"1. With respect to the corporate status of defendant 
Singer, set forth: 


k *& 


"(g) Whether at any time between June 1, 1971 and 
October 15, 1971, said corporation purchased shares of the 
common stock of White Shield Corporation ('White Shield') 
for its own account, as principal, or for the accounts of 
any of its officers, directors or stockholders. If so; set 
forth: 


4 "(i) The date of each such purchase; 


‘ "{ii) The identi*:y of the purchaser, the 
‘ number of shares purchased and the price; 


"(iii) The identity of the selling broker- 
dealer and, if known, of the selling shareholder; 


"(iv) Whether any such transaction involved 
shares of stock sold pursuant to a registration statement." 


Dated: February 13, 1973. 


SINGER'S ANSWER TO INTERROGATORY 1(g) 


.. 


"No , 


"(g) (i) (11) (iii) During the period between June l, 
1971 and Octobex 15, 1971, inclusive, Singer purchased approxi- 
mately 125,000 shares of the Common Stock of White Shield Corpora- 
tion for its own account as principal. Singer's records contain- 
ing the date of each such purchase, the number of shares purchased 
and the price and identity of the selling broker-dealer will be 
made available for inspection at the offices of Singer, 40 Exchange 
Place, New York, New York, upon reasonable notice. 


"(iv) Singer believes that the following trans- 
actions involved shares of stock scold pursuant to a registration 
statement: 


Excerpts from Singer & Mackie, Inc.'s Answers 
to Plaintiffs' Interrogatories 


Selling Number of 
Date Broker-Dealer Shares 


6-8-71 Tobey & Kirk 500 
6-8-71 Tobey & Kirk 200 
6-8-71 Tobey & Kirk 800 
6-10-71 Tobey & Kirk 200 
6-17-71 Gruntal & Co. 4000 
6-17-71 Gruntal & Co. 3000 
6-17-71 Gruntal & Co. 2000 


"While there may have been other transactions involving shares of 
stock sci< pursuant to a registation statement, Singer has no 
present knowledge or information to so indicate." 


Sworn to the 17th day of May, 1973 by Robert #. Mackie, Jr., 
Executive Vice President 


Interrogatories of Faulkner, Dawkins & Sullivan 
to Piaintiffs, and Plaintiffs' Answers 


Faulkner, Dawkins & Sullivan's Interrogatories to Plaintiffs 


16. Identify each communication between the above- 
named plaintiff and any other person pertaining to the rejection 
of 44,000 shares of Common Stock of White Shield Corporation by 
Faulkner on or about June 15, 1971. 

18. Identify each communication between the above- 
named plaintiff and any other person pertaining to the resale or 
possible resale of the said 44,000 shares rejected by Faulkner. 

19. Identify each communication between the above- 
named plaintiff and any other person pertaining to the resale or 


possible resale of the sale 1,500 shares rejected by Singer. 


Answers of Plaintiff Santangelo 
' As to Interrogatory No. 16: 


There were no written communications. Verbal communica- 
tions were as follows: 

(a) Plaintiff Byrnes, on behalf of Byrnesan, 
notified Vincent Ross and Anthony Cueva, partners of Tobey & 
Kirk, that this was their problem, and urged them to get their 
lawyers to resolve it. There were numerous verbal communications 
between Byrnes and Ross, some between Santangelo and Ross, during 
the period between June 15, 1971 and August 10, 1971. All of 
them were essentially requests for the status of the matter and 
of discussions with Faulkner, leading to the final report by Ross 
that Faulkner definitely would not accept the stock, and the 


advice that Byrnes and Santangelo begin to resell it. 


Interrogatories of Faulkner, Dawkins & Sullivan 
to Plaintiffs, and Plaintiffs' Answers 


(b) During the week of June 21, 1971, a meeting 


was held at the offices of Faulkner at which Vincent Ross, Byrnes, 


Santangelo, Marc Green, James McMillan, Jay Vanneck, and another 
Faulkner representative (presumably Ronald Lattuga) were present. 
The entire situation was discussed. Faulkner's representative 
said that its position was that it could not take the stock on 
the advice of Marc Green because to do so would involve a viola~ 
tion of Rule 10b-6. The meeting closed with the statement by a 
Faulkner representative that if there was any way that it could 
take the stock it would do so, and that Faulkner would get back 
to Ross. At this meeting Faulkner offered to resolve the situa- 
tion if it meant the payment to plaintiffs of "a few thousand 
dollars," but plaintiffs pointed out that as of the date of the 
meeting, their losses exceeded $100,000 and that a token payment 
would not do. 

As to Interrogatory No. 18: 

Santa..gelo instructed Vincent Ross to sell the 22,000 
shares of White Shield stock rejected by Faulkner at Ross's 
discretion, but in a manner so as not to hurt the market, since 
Byrnes and Santangelo had an aggregate of 45,500 shares to sell. 

As to Interrogatory No. 19: 

On information and belief, Vincent Ross informed Byrnes 
in August 1971 that he was required officially to notify Singer 
when he sold out the shares of White Shield that had been rejected 
by Singer. Byrnes, on behalf of Byrnesan, told Ross to sell the 


Faulkner-rejected stock first, and then to sell the shares rejected 


Interrogatories of Faulkner, Dawkins & Sullivan 
to Plaintiffs, and Plaintiffs' Answers 


by Singer as a unit, so that there could be no confusion as to 
which sales were for which dealer. 

Answers sworn to by. plaintiff Santangelo on July 24, 
19735 


Answers of Plaintiff Byrnes: 


As_to Interrogatory No. 16: 


Identical to Santangelo's Answer except (a) begins 

"Byrnes" instead of "Plaintiff Byrnes." 
As to Interrogatory Ne, 18: 

Byrnes instructed Vincent Ross to sell the 22,000 
shares of White Shield stock rejected by Faulkner at a price of 
$9 per share or better, over as long a period as was necessary to 
dispose of the stock, but not to sell more than 1,000 shares at a 
time so as not to hurt che market, since Byrnes and Santangelo 


had an aggregate of 45,500 shares to sell. 


As to Interrogatory No. Lo: 


Identical to Santangelo's Answer except does not begin 


with "On information and belief." 


Answu<cs sworn to by plaintiff Byrnes on July 18, 1973. 


Interrogatories of Faulkner, Dawkins & Sullivan to Yobey & Kirk 


4. Set forth in detail each fact or circumstance form- 
ing a basis for the determination not to rese’1 the stock rejec- 
ted by Faulkner until the first date set forth in answex to 
interrogatory 3(a) above, and name the person or persons who made 
such determination. 

5. Identify each communication and decument pertaining 


to any fact or circumstance set forth in answer to Interrogatory 4. 


Tobey & Kirk's Answers to Faulkner's Interrogatories 


4. The attorneys for both des were trying to come to 
some settlement so that the original sale of shares to FPaulkne” 
could eventually be completed despite the initial rejection by 
Faulkner. 

By the end of June 1971, the stock was down to approxi- 
mately $%.00 bid. Upon information and belief, the market for 
the stock was quite weak from that time until the time when it 
was eventually sold. 

Upon information and beliei, the decision to make such 
sales was made collectively by Byrnes, Santangelo and Vincent 


Ross in consultation with attorneys. 


Tobey & Kirk's Answers to Faulkner's Interrogatories 
y 


5. Communications between Tobey & Kirk and Faulkner 
with respect to the attempts to consummate the original sale were 
carried out by Tobey & Kirk's attorneys, Lawler, Sterling & Kent. 
Upon information and belief, all such communications with the 
exception of a certain meeting held on or about June 20, 1972 
were oral communications made over the telephone with attorneys 
for Faulkner. 

Documentation as to the market price of White Shield 
stock during the months of June, July, August and September 1971 
is available in the "Pink Sheets" of the National Quotation 
Bureau. 


Sworn to by Antonio S. Cueva January 2, 1974 


Tobey & Kirk's Additional Answers to Faulkner's Interrogatories 


5. Supplementing the answer to Interrogatory 5 as con- 
tained in defendant Tobey & Kirk's original answers to interroga- 
tories of Faulkner, Dawkins & Sullivan. 

H.M. Hicks, Jr., a partner of Lawler, Sterling & Kent, 
attorneys for Tobey & Kirk, conferred by telephone with Marc 
Green, Esq., counsel for Faulkner, Dawkind & Sullivan, on 
June 15, 1971 after being informed by Mr. Vincent Ross of 


Tobey & Kirk that problems had arisen between Tobey & Kirk 


and Faulkner, Dawkins & Sullivan relating to the sale by 


Tobey & Kirk's Additional Answers to Faulkner's Interrogatories 


Tobey & “irk to Faulkner, Dawkins & Sullivan of 44,000 shares 
of White Shield Corporation. 


Mr. Green advised Mr. Hicks that Faulkner, Dawkins & 


Sullivan were returning the shares purchased and cancelling the 


purchase because of alleged violations of Section 10-b of the 
Securities and Exchange Act of 1934 by Tobey & Kirk. 

Mr. Hicks who was not a securities lawyer informed Mr. 
Green that his partner Peter Landau, who was a specialist in 
securities law would call him. Mr. Landau conferred by telephone 
with Tobey & Kirk to ascertain the fects and then conferred by 
telephone with Mr. Green. Mr. Landau discussed with Mr. Green 
the legal problems involved and advised Mr. Green that in Mr. 
Landau's opinion no violation of securities law had occurred or 
been committed by Tobey & Kirk and that the original transaction 
was binding on Faulkner, Dawkins & Sullivan. 

Mr. Green disagreed and no discussion of settlement oc- 
curred between Lawler, Sterling & Kent and Mr. Green. 

A meeting was held on June 21, 1971 which was attended 
by Francis R. Santangelo, Thomas J. Byrnes, Vincent Ross, Marc 
Green, Jav Vanneck and Jack Cirenza. At that meeting, Faulkner 
explained its theories upon which it had cancelled the transac- 
tion to which Tobey & Kirk disagreed. 


Sworn to by Antonio S. Cueva November 26, 1974 


Stipulation of Facts 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THOMAS J. BYRNES and FRANCIS R. 
SANTANGELO, 
Plaintiffs, 73 Civ. 670 HFW 
~against- 


FAULKNER, DAWKINS & SULLIVAN and 
SINGER & MACKIE, INC., 


Defendants. 


FAULKNER, DAWKINS & SULLIVAN, 


Counterclaim-Plaintiff, 


THOMAS J. 2 FOIE 
SANTANGELO and 


Solely for purposes of the pending motions for summary 


judgment and other relief, and for no other purpose whatever, she 


undersigned hereby stipulate as to the correctness of the follow- 


ing facts which the Court nay @eem to be true for purposes of 
said motions. 

Insofar as this stipulation sets forth facts bearing 
upon the resale by éefendant and counterclaim-plaintift Faulkner, 
Dawkins & Sullivan ("Faulkner") of some of the stock which it had 
purchased from plaintiffs, oF upon its cancellation of those 
resales, or insofar as this stipulation sets forth facts bearing 


upon the resale by plaintitis of the stock which had been rejected 


oneness  - -- 
. 


Stipulation of Facts 


by Faulkner, or upon communications between plaintiffs and/or 
Tobey with Singer & Mackie, Inc., such facts are disclosed in the 
records of Faulkner, ne of plaintiffs or of counterclaim defendant 
Tobey & Kirk, respectively, and are set forth here for the Court's 
convenience. The other stipulating parties do not themselves 
attest to the correctness of such data, although they do not 
presently have evidence to rebut it. 

i.  Frior to dune 7; 1971, plaintiffs and their associ- 
ates Peer T. Pedersen and Vincent deP. Draddy, owned an aggregate 
of 148,000 shares of common stock of White Shield Corporation 
("White Shield"), some of which were registered in the name of 
Byrnesan Associates, a joint venture of which plaintiffs were 
equal partners. The afor. said shares were included in a registra- 
tion statement filed by White Shield with the Securities ana 
Exchange Conmission under the Securities Act of 1933. 

2. The said registration statement registered 422,513 
shares of White Shield stock, to be offered "from time to time" 
through broker-dealer members of the National Association of 
Securities Dealers, Inc. ("NASD"), kL: approximately twenty-seven 
selling shareholders, including plaintiffs and their associates, 
ani was declared effective on June 7, 1971. The prospectus 
covering plaintiffs' said shares bears the date of June 7, 1971. 

3. Prior to June 7, 1971, plaintiffs and their said 
associates had erranged with counterclaim-defendant Tobey & Kirk, 
which was registered as a securities broker-dealer with the 


Securities and Exchange Commission and was a member firm of the 
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NASD, to sell their stock when the said registration statement 
became effective. Prior to June 7, 1971, plaintiffs informed 
Tobey & Kirk that the securities were being registered under the 
Securities Act of 1933, and delivered to Tobey & Kirk copies of 
the "red herring" or preliminary prospectus with respect to said 
“securities. 

4. On June 7, 1971, Tobey & Kirk sold to Faulkner 
44,000 shares of the common stock of White Shield owned by the 


plaintiffs and included in the said registration statement, at a 


price of $14.00 per share. 


5. On June 7, 8 and 9, 1971, Tobey & Kirk sold an 
additional 100,000 shares of the stock owned by plaintiffs and 
their said associates, and included in the said registration 
statement, to seventeen other securities broker-dealers, as 
follows: 

Purchaser No. Shares 


Suez American Corp. 2,500 
EF. 2. DuPont,' Glore Forgan, inc. 700 
Seidle~ Arnett & Spillane, Inc. 500 
McDonaid Shobar & Co. 200 
Sherwood Securities Corp. 5,400 
Singer & Mackie, Inc. 1,500 
G. Ax Saxton '& Co. 200 
Brukenfeld, Mitchell & Co. 9,000 
Trostex, Singer & Co. 1,000 
Dominick & Dominick, Inc. 500 
Stone, Summers & Co. 1,900 
C. B. Richard; Ellis & Co. 100 
Mitchum, Jones & Templeton, Inc. 500 
Leason & Co. 74,900 
M. S. Wien & Co., Inc. 1,100 
M. H. Meyerson & Co. Inc. 2,000 
Tobey & Kirk 1,000 


Total other than Faulkner 100,000 
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6. Of these seventeen broker-dealers, all but three 
were making a market in the stock of White Shield by listing 
their names in the "Pink Sheets" of the National Quotation Bureau, 
Inc., On one or more of the three days. The three that were not 
in the "Pink Sheets" were McDonald Shobar & Co., Leason & Co., 
and Tobey & Kirk. 

7. On June 7, 1971, and prior and subsequent thereto, 
Faulkner acted as a market-maker in the stock of White Shield, 
and regularly entered bid and asked Guotations for said stock in 
NASDAQ, the automated quotation system of the NASD. Faulkner's 
name was also regularly entered in the "Pink Sheets" for White 
Shield stock, generally without price quotations. 

8. Faulkner ceased to enter quotations for the White 
Shield stock in NASDAQ after June 16, 1971. ‘ie name was listed 
in the Pink Sheets for the stock of White Shield, but without 
price quotations, on each business day from June 1 through June 
14, 1971, inclusive, and on June 17, 18 and 22, 1971, but not 
thereafter. 


i 


9. The White Shield stock which Faulkner purchased 


from Tobey & Kirk on June 7, 1971, was purchased by it for its 


own account as principal. 

10. For about a month prior to the sale in suit, James 
MacMillen, a stock trader who was then employed by Faulkner, knew 
of the pendency of a registered @istribution of White Shield 
stock which was eventually underwritten by Leason & Co. and is 


referred to in the testimony as “the Leason secondary". 
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ll. Tobey & Kirk selected the purchasers ef the regis- 
tered White Shield stock owned by plaintiffs: and their associates 
(other than the three dealers not making a market in the stock), 
from the "Pink Sheets”. 

12. On or about June 7, 1971, Faulkner sent a written 
“comparison” or "confirmation" of the purchase to Tobey & Kirk, 
which showed that Faulkner was a market-maker in the stock of 
White Shield. 

13. On or about June 7, 1971, Tobey & Kirk sent a 
written "comparison" or "confirmation" of -the said sale to Faulk- 
ner, which did not show that the stock was part of a registered 
distribution, and which was not accompani or preceded by a 
prospectus. Tobey & Kirk @id not deliver a prospectus to Faulkner 
prior to the Gelivery of the stock certificates on June 15, 1971. 

14. On or about June 15, 1971, Tobey & Kirk delivered 
to Faulkner the certificates for the stock which it had sold to 
it on June 7, 1971, together with copies of the prospectus. 
Faulkner rejected the securities ana informed Tobey & Kirk that 
the transaction was illegal. 

15. Faulkner sent a "DK" ("Don't Know") notice to 
Tobey & Kirk with respect to the transaction in suit, which was 
received by Tobey & Kirk on or about June 16, 197). At no tine 
did Faulkner deliver to Tobey & Kirk an-Official NASD Reclamation 
or Rejectior Form # 801 with respect to the transaction in suit. 


16. The prospectus dated June 7, 1971 which was applic- 


able to plaintiffs' stock did not identify Tobey & Kirk by name 
P é j 
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as underwriter of the stock for plaintiffs and other selling 
stockholders. 

17. The "Plan of Distribution" in the June 7, 1971 
prospectus applicable to the stock of the plaintiffs set forth in 
pertinent part (page 4): | 


"The shares of Common Stock offered hereby will be 
offered from time to time by the selling shareholders 
in the over-the-counter market, and at negotiated 
prices to institutional purchasers and to purchasers of 
blocks of 5,000 shares or more. 


"The selling shareholders may pay regular brokerage 
commissions not exceecing those permitted to members of 
the National Asscciation of Securities Dealers, Inc. 
who render assistar 
Sale of the The selling share- 
holders ané 4 ticipating members of the National 
Association of § ities Dealers, Inc. may be deemed 
to be underwrit that term is defined in the 
Securities Ac The selling shareholders have 
#greed to indemnify the Company from civil liabilities 
under the Securities Act of 1933 arising out of the use 
of this prosrectus as such liability may xelate to 
information included herein furnished by the selling 
shareholders." 


18. On or about June 18, 1971, White Shield filed with 
the Securities and Exchange Commission, and published, a supplement 
to the prospectus dated June 7, 1971, relating to the shares in 
suit, which read as follows: 

"WHITE SHIZLD. CORPORATION 
Supnvenant dated June 18, 1971 to Prospectus dated June 7, 1971 


Page 4 PLAN OF DISTRIBUTION 


By virtue of its acting as broker on behalf of 
S 


Messrs. Thomas J. Byrnes, Vincent Draddy, Peer T. 
Pedersen and Francis R. Santangelo in connection with 
their sale of approximately 145,060 of the shares 
offered hereby, Tobey & Xirk, 52 Wall Street, New York, 
New York may be Ge ‘uncerwriter' as that term is 
defined in the curitiss Act of 1933." 
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19. (a) Neither plaintiffs nor Tobey & Kirk delivered 
a "red herring" or preliminary prospectus to Faulkner. 

(b) Tobey & Kirk did not deliver “red herring" or 
preliminary prospectuses to other purchasers identified in para- 
graph 5 hereof. 

20. Neither plaintiffs nor Tobey & Kirk redelivered to 
Faulkner the stock which Faulkner rejected on or about June 15, 
1971. 

21. On or about June 15, 1971, Mare Green, Esquire, 
house counsel of Faulkner, discussed the reasons for and the 
validity of Faulkner's cancellation of the trade with Tobey & 
Kirk in separate telephone conversations with Vincent Ross of 
Tobey & Kirk, Melville Hicks, Esq. and Peter Landau, Esaq., members 
of Tobey & Kirk's outside law firm. Mr. Landau informed Mr. 
Green that he was instructing Tobey & Kirk to redeliver the 
stock, and Mr. Green told him that the steck would be refused. 

22. On or about June 21, 1971, Ray Merritt, Esq., an 
attorney acting for plaintiff Byrnes, advised Mr. Green in a 
telephone conversation that in his opinion Faulkner was obligated 
to accept the stock. Mr. Green disagreed, and when Mr. Merritt 
suggested arbitration, Mr. Green said that Faulkner would prefer 


litigation. 


-23. On or about June 21, 1971, the two plaintiffs and 


Vincent Ross of Tobey & Kirk met with various representatives of 
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Faulkner, including Marc Green, Esq., Jay Vanneck, Jack Cirenza 
and James MacMillen.. At that meeting Faulkner explained why it 
cancelled the transaction. 

24. All discussions or communications between Faulkner 
and either the plaintiffs or Tobey & Kirk, terminated, with 
respect to the transaction in suit, after a telephone conversation 
on June 23, 1971, between Marc Green, Esq. of Faulkner and Vincent 
Ross of Tobey & Kirk, in which Mr. Green confirmed to Mr. Ross 
his view that the transaction was illegal and that Faulkner could 
not accept the stock. 

25. Prior to June 7, 1971, Faulkner had discussed with 
two other broker-dealers who made a market in the stock of White 
Shield, Singer & Mackie and Mitchum, Jones & Templeton, Inc., the 
possibility of a resale to them of a portion’ of the 44,000 shares 


of White Shield stock, if it were purchased. On June 7, 1971, 


following the trade with Tobey & Kirk, Faulkner sold to Singer & 


Mackie 15,000 shares of White Shield at $14-1/8 per share, and 


5,000 shares at $14 per share to Mitchum, Jones & Templeton, for 
an aggregate mark-up of $1,875. 

“96. Following its rejection of the 44,000 shares of 
White Shield tendered by Tobey & Kirk on June 15, 1971, Faulkner 
informed Singer & Mackie and Mitchum, Jones and Templeton that 
Tobey & Kirk had attempted to deliver to it distribution stock 
and that Faulkner had rejected. delivery, and Faulkner thereupon 
cancelled its trades with Singer & Mackie and Mitchum, Jones & 
Templeton. Both broker-dealers agreed to such cancellation 


without penalty. 
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27. On June 16, 1971, when Tobey & Kirk attempted .to 
deliver the 1,500 shares of White Shield which it had sold for 
plaintiffs to Singer & Mackie, Inc. on June 8, 1971, which stock 
was also included in the registration statement, Singer & Mackie 
rejected delivery of such stock, and on June 17, 1971 sent Tobey 

.& Kirk an Official NASD Reclamation or Rejection Form =? 801, 
which stated "Trade Cancelled--Shelf Registration Stock”. 

28. Plaintiffs claim that they resold at a loss the 
stock which had been rejected by Faulkner and by Singer & Mackie, 
respectively. Plaintiffs claim they effected resales through 
Tobey & Kirk on the open market, as follows: Byrnes sold for the 
account of Faulkner between August 10 and September 17, 1971, and 
for the eccount of Singer & Mackie on September 17, 1971. Santan- 
gelo sold for the account of Faulkner between August 9 and 
September 28, 1971, and for the account of Singer & Mackie on 
September 28 and 29, 1971. Neither plaintiff attempted to resell 
any of the stock which had been rejected by Faulkn 
Mackie prior to August 9, 1971. 

29. In the tabulation below, are set forth for each 
trading day between May 17, 1971 and October 15, 1971, inclusive, 
following the date, (a) the number of broker-dealers listed in 


the "Pink Sheets" for the stock of White Shield for that date; 


‘(b) the high "bid" price listed in the "Pink Sheets" for that 


s 


date; and (c) the low "bid" price listed in the "Pink Sheets" 


for that date. 
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(a) Number of (b) High 
Brokers Bid 


15 13-7/8 
16 13-5/8 
15 14-1/8 
15 14-1/4 
15 . 14-1/2 


iS 14-1/8 
b 14-1/2 
15 L3-5/8 
LS 13-5/8 
Be 13-3/8 


14 32 

LD 13-1/2 
16 13-5/8 
15 


£5 
16 
16 
14 
16 


16 
a Hy 
15 
18 
16 


&5 
17 
15 
13 
£2 


12 
14 
£2 
13 
12 


L2 
12 
L2 
3 
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Number of 
Brokers 


pe 
Et 
14 
22 
14 


16 
~14 
a3 
14 
14 


12 
12 
12 
nou 
ie 


a3 
Le 
a3 
12 
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(a) Number of 
Brokers 


11 
11 
12 
12 


2 
13 
13 
13 


*A “high bid" of $8-3/4 is crossed out on copy of Pink 
Sheets received by plaintiffs from NQB, Inc., but not on copy re- 
cevied by Faulkner. 
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30. Neither the plaintiffs nor Tobey & Kirk notified 
Faulkner that the stock they sold in the open market between 
August 9, 1971 and September 28, 1971 was for the account of 
Faulkner, or that the plaintiffs intended to hold Faulkner liable 
for the difference between the June 7, 1971 contract price and 
.the proceeds they realized on the resale of the stock which had 
been rejected by Faulkner. 

31. In July, 1972, plaintiffs commenced an action in 
the Supreme Court of the State of New York, County of New York, 
against Faulkner and Singer 2 Mackie, seeking to recover the 
aifference between the respective contract prices that the two 
defendants had agreed to pay, and the proceeds allegedly realized 
for the respective accounts of the two defendants upon the resale 

stock in the open market. By agreement of the Heartics) 
that action has been stayed pending a determination of the present 
action. 
Dated: New York, New York 


February /3, 1975 


CARRO, {PANBOCK, LONDIN, RODMAN & FASS 
Atiorneys for plaintiffs and counter- 
cleim defendants Thomas J. Byrnes and 
a4 ae a ee 


4 ge 


By AW 
~~“ Member of the Firm 

10 East 40th Street ! 

New York, New York 10016 

Tel. (212) 889-3690 
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HALL, DICKIER, LANLER, RENT & HOWLEY 


Attorneys for counterclaim cefendant 
Tobey & Kirk 


New Yorx, ew > 3 
Tel. (212) 238-+6C 


Plaintiffs' Notice of Motion for Summary Judgment 


PLEASE TAKE that on the 17th day of April, 


1975, at 2:00 o'clock in the afternoon cf that day or as soon 
thereafter as counsel can be heard, the un séersigned will move for 
an Oréer, pursuant to Rules 56 (a) ard 56(b) of the Federal Rules 

of Civil Procedure, granting plaintifis ana counterclaim defendants 
Thomas J. Byrnes and Francis R. Santancelo 

tiffs") summary judgment, as more fully set forth below. 

said motion will be made in a motion pa the United States 
District Court for the Southern Distric New Yorx, Setore 


HENRY F. WERKE 


Plaintiffs' Notice of Motion for Summary Judgment 


Court House, Foley Square, Borough of Manhattan, City, County and 


State of New York, in the Courtroom then occupied by said Judge, 


and is made upon the Stipulation of the Parties dated February 
12, 1975 which is filed herewith; the annexed affidavits (each 
sworn to the date indicated) of George J. iateuneig: Esquire, 
(February 10, 1975), ot plaintiff Thomas J. Byrnes February 7, 
1975), of plaintiff Francis R. Santangelo (February 12, 1975), of 
Peter Landau, Esq. (February 12, 1975), and the Exhibits thereto 
numbered "1" through "9" inclusive, and "11" (Exhibit "10" to the 
Santangelo affidavit, consisting of the transcript of his testimony 
taken by the present counsel for defendant and counterclaim 
plaintiff Faulkner, Dawkins & Sullivan (hereinafter "Faulkner") 
in the related New York Supreme Court action between the parties, 
is being filed separately herewith and is incorporated by reter- 
ence); and upon Faulkner's Answers, sworn to March 30, 1973, to 
plaintiffs' Interrogatories, heretofore filed with the Court; 

and upon the depositions of Faulkner, given by Ronald J. Lattuga 
and Marc R. Green, Esquire, respectively, and the deposition of 
counterclaim defendant Tobey & Kirk (hereinafter "Tobey & Kirk") 
given by Vincent Ross, all of which have been or are being filed 
with the Court; and upon the Complaint, Faulkner's Answer and 
Counterclaims, the Reply and Counterclaims of the plaintiffs, and 
Faulkner's Reply thereto, all of which have heretofore been filed 
with the Court; and upon all of the papers and proceedings 


heretofore had herein; for an Order: 
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(1) Pursuant to FRCP 56(a), granting plaintiffs Byrnes 
and Santangelo judgment dismissing the Fourth Affirmative Defense 
asserted by Faulkner to the Complaint and to the Counterclaims of 
said plaintiffs, because the transaction in suit did not violate 
Rule 10b-6, 17 CFR § 240.10b-6, and to the extent such alleged 
violation is based upon the decision of the Securities and Exchange 
Commission in Matter of Jaffee, Exchange Act Release No. 8866, 
Gated April 20,°1970,; CCH Sec. L.Rep. ¢ 77,805 (L970), said decision 
is contrary to law and should be overruled. (Memo. of Law, Point I}. 

(2) Pursuant to FRCP 56(a), granting plaintiffs Byrnes 
and Santangelo summary judgment dismissing the First Affirmative 
Defense asserted by Faulkner to the Complaint and to the Counter- 
claims of said plaintiffs, because there is no material issue of 
fact remaining with respect to said defense ‘because the testimony 
of all of the participants to the several conversations leading 
to the transaction in suit establishes that plaintiffs did not 
misrepresent any material fact, nor omit to state any material 
fact which was required to be stated, in connection with the 
purchase and sale of the security in suit, and said plaintiffs 
aid not thereby violate Rule 10b-5 of the Securities and Exchange 
Commission, 17 CFR § 240.10b-5, ‘section 17(a) of the Securities 
Act of 1933, 15 U.S.C. § 7iq(a), section 352-c of the New York 
General Business Law, and were not guilty of fraud or misrepresen- 
tation under the common law of New York; and for the additional 
reason that Faulkner complains at most of the alleged failure of 


plaintiffs to disclose conclusions of law derived from facts which 
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either were known to Paulkner or were in the public domain 


and were readily ascertainable by Faulkner, and which it had an 


affirmative legal duty to ascertain. (Memo. of Law, Point II). 

(3) Pursuant to FRCP 56(a), granting plaintiffs Byrnes 
and Santangelo judgment dismissing the Third Affirmative Defense 
asserted by Faulkner to the Complaint and to th> Counterclaims of 
said plaintiffs because the alleged failure of the prospectus in 
suit to identify Tobey & Kirk by name as a statutory underwriter 
of plaintiffs' securities was not a material omission of facts 
under sections 2(11), 7 or 10 of the Securities Act of 1933, 15 
U.S.C. §§ 77b(11), 779, 773, because Faulkner knew the facts and 
could supply the legal conclusions therefrom, because the disclo- 
sure actually made by the prospectus was sufficient, and because 
the aileged omission was not "material". (Memo. of Law, Point LE (ey). 

(4) Pursuant to FRCP 56(b), granting plaintiffs Thomas 
J. Byrnes and Francis R. Santangelo summary judgment dismissing 
the Second and Third Counterclaims asserted by Faulkner against 
the plaintiffs, because said counterclaims fail to state a claim 
cor which relief may be granted to Faulkner, both for the reasons 
set forth in paragraphs (1), (2) and (3) hereof, and also because 
(a) Faulkner, by unilaterally rescinding the transaction in suit, 
lacks standing to maintain said counterclaims because it is neither 


a "purchaser" nor a "seller" of a security; (b) because Faulkner 
sustained no damages cognizable under section 28(a) of the Securi- 
ties Exchange Act of 1934, 15 U.S.C. § 78bb(a), in that it seeks 


to recover only the loss of its anticipated profits; and (c) 
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because this Court may not award punitive damages to Faulkner 
under section 28(a) of the Securities Exchange Act of 1934, 15 
U.S.C. § 76bb(a), or, in the light of th iture of the alleged 
wrongdoing by plaintiffs of which Faulkner complains, under the 
common law of the State of New York. (Memo. of Law, Point III). 
(5) Pursuant to FRCP 56(a), granting plaintiffs summary 
judgment dismissing the Second Affirmative Defense asserted by 
Faulkner to the Complaint and to the Counterclaims of said plain- 
‘tiffs, because plaintiffs, as sellers, did not send to Faulkner, 
as purchaser of a security, any writing confirming the sale of 
the security in suit, as to which section 2(10) of the Securities 
Act of 1933, 15 U.S.C. § 77b(10), can or does apply, so that 
plaintiffs could not and did not violate sections 5 or 10 of the 
Securities Act, 15 U.S.C. §§ 77e, 77}; and the exchange of 


brokers' comparisons between Tobey & Kirk and Faulkner, which was 


was required by virtue of the membership of each of those parties 


in the National Association of Securities Dealers, Inc., Pursuant 
to Section 9(a) of the Uniform Practice Code thereof, adopted 
pursuant to section 15A(b)(7) of the Securities Exchange Act of 
1934, 15 U.S.C. § 780-3(b) (7), and is not a writing which was 
sent by Tobey & Kirk as an "agent" of the plaintiffs, nor is it a 
writing as to which section 2(10) of the Securities Act, 15 
U.S.C. § 77b(10), attaches or applies. _ (Memo. Of Law, Point IV). 
(6) Pursuant to FRCP 56(a), granting plaintiffs Thomas 
J. Byrnes and Francis R. Santangelo summary judgment dismissing 


the Fifth Affirmative Defense asserted by Faulkner to the Complaint 
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and to the Counterclaims of said plaintiffs, because a purchaser 
of a security in an unsolicited transaction has no right to 
rescind his purchase merely upon his receipt of a prospectus, 


without alleging and proving that the sale of the security was 


accomplished by means of the misrepresentation or omission of 


material facts or otherwise violated provisions of the substantive 
law; and if such right did exist, it could not he invoked or 
asserted by a securities broker-dealer which had been making a 
market in the very security as to which such prospectus was 
applicable. (Memo. of Law, Point V). 

(7) Pursuant to FRCP 56(a), granting plaintiffs Thomas 
J. Byrnes and Francis R. Santangelo summary judgment dismissing 
the Eighth Affirmative Defense asserted by Faulkner to the Complaint 
and to the Counterclaims of said plaintiffs, because Regulation 
"T" promulgated by the Board of Governors of the Federal Reserve 
System, 12 CFR § 220 et seq., has no application to the trans- 
action in suit, or to said plaintiffs, because (a) plaintiffs 
are not broker-dealers, and the Regulation applies only to exten- 
sions of credit by broker-dealers; (b) because Faulkner was not 
the "customer" either of plaintiffs or of counterclaim defendant 
Tobey & Kirk, within the meaning of Regulation T, which applies 
only to extensions of credit to "customers" of the broker-dealer; 
(c) because Tobey & Kirk was not the "creditor" of Faulkner 
within the meaning of said Regulation; and (a) because the 
transaction in suit does not involve an "extension of credit," 


lawful or unlawful. (Memo. of Law, Point V). 
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(8) Pursuant to FRCP 56(a), granting plaintiffs Thomas 


J. Byrnes and Francis R. Santangelo summary judgment dismissing 


the Sixth, Seventh and Ninth Affirmative Defenses asserted by 


Faulkner the Complaint ‘and to the Counterclaims of said plaintiffs, 
because each of said defenses, insofar as it is based upon rules 

or regulations of the National Association of Securities Dealers, 
Inc., is inapplicable to the plaintiffs: and insofar as it is 
based upon th: law of New York either does not preclude recovery 
by plaintiffs, or else Faulkner is estopped by its conduct to 
invoke such defense; and Faulkner has sustained no damage by 
reason thereof. 

(S$) Pursuant to FRCP 56(a) and 56(b), granting plain- 
tiffs Thomas J, Byrnes and Francis R. Santangelo summary judgment 
on their ‘prayer for declaratory judgment, arid on Faulkner's First 
Counterclaim for declaratory relief, that the said defenses 
asserted by Faulkner are insufficient in law and in fact, and 
awarding to plaintiffs their just damages or ordering an inquest 
of the amount of their damages. 

10) Gianting to the plaintiffs such other, further and 
different relief as to the Court may seem just and proper in the 
premises. 

PLEASE TAKE FURTHER NOTICE, that pursuant to Rule 

c} (2) of the General Rules of the United States District Court 
for the Southern District of New York, defendant is required to 
serve answering or oppesing papers upon the undersigned on or 


before the 3rd day of April, 1975. 
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Hew York, New York 
February 14, 1975 


Yours, etc. 


CBRRRO, SPANBOCK, LONDIN, RODMAN & FASS 
Actorneys for plaintirés and counter= 
claim defendants Thomas J. Byrnes and 
Francis: R. Santangelo 


By 
~ A Member of the Firm 
40 East 40th Street |! 
New York, New York 10016 
Tel. (212) 889-3600 


Affidavit of George J. Solomon, Submitted 
in Support of Plaintiffs' Motion for Summary Judgment 


SPATE On 


COUNTY OF 


being Guly sworn, deposes 


lie am an attorney at law and a member of 


York City law firm of Poletti Freidin Prashker Feldman & Gartner, 


which firm acted a i ; 2) thite Shield Corporation 


aanry 


("White Shield" } in “connectio on with the Company's 
registration in wi i i and Exchange Commission 
("the Commission Act of 1933 of shares of 


White Shield owned various selling share- 


holders 


Solomon Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


“2. The shares to ue offered were included in four 
Registration Statements filed with the Commission, as follows: 

(a) Registration Statement No. 2-35904, originally 
filed with the Commission on December 31, 1969, oe declared 
effective on January 22, 1971, ae of July 15, 1976." A post- 
‘effective amendment to that registration statement was declared 
effective on June 4, i971, and registered 472,278 shares of 
‘common stock owned iy F.O.F. Proprietary Funds, Bead. and Tit, an 
International Investment Trust. This offering was not underwritten, 
and the stock was to be offered to the public "from time to 


time." The prospectus dated June 3, 1971, contained in the post~ 


effective amendment to this registration statement is referred to 


an th 


~ tha Here anne 
poy Oper errr Oa Or omer oo me 


3 


around" prospectus of each of the other registrations. A copy 

-of the Base Prospectus contained in Registration Statement No. 
2-35904, as amended, is annexed hereto and incorporated as Exhibit 
He ter : 

(b) Registration Statement No. 2- 39346, originally 
filed with the Commission on February 3, 1971, was declared 
effective on June 4, 1971, and registered 559,000 shares of 
common stock, 259,000 of which were offered for sale by former 
shareholders of Automatic Toll Systems, Inc., which had been 
merged in 1969 into = wholly- -~owned subsidiary of White Shield, 
and 300,000 shares of which were offered by the Company. The 
prospectus of this registration statement was a "wrap-around" 

_ prospectus incorporating the Base Prospectus of Registration 


Statement No. 2-35904.. A copy of the wrap-around prospectus of 
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Penjateation Statement No. 2-39346.is annexed hereto and incorp- 
orated as Exhibit e205 This offering was underwritten by Leason 
& Co. as managing underwriter for the several underwriters named 
therein. 

; (2) Registration Statement No. 2-40398, filed 
-with the SEC on Mey 13, 1971, was declared effective on June 7, 
1971, and registered 422,513 shares of common stock owned by 


approximately twenty-seven individuals, including shares then 


owned by Messrs. Thomas g. Byrnes and Francis R. Santangelo. 


This offering was not underwritten, and the stock was to be 


offered "from time to time" by individual selling shareholders 
throuc ° their brokers, on an "uncoordinated basis". The prospectus 
in Registration. Statement No. 2-40398 was a “wrap-around” prospec~ 
tus, incorporating the Base Prospectus of Registration statement 
No. 2-35904. A copy of the wrap-around prospectus of Registration 
Statement Ho. 2-40398 is avnened hereto and incorporated herein 

a Exhibit "3". | 

(d) Registration statement No. 2-40397, filed 

with the SEC on May 13, 1971, was declared effective on June 14, 
1971, and registered 850,000 shares of common stock which were 

not then outstanding, representing the maximum number of shares 
issuable upon the exchange of certain securities of White Shield 
Leasing Corp. This offering was not underwritten. The prospectus 
in Seriaeration Statement No. 2-40397 was also a “wrap-around" 
prospectus incorporating the Base Prospectus of Registration 
eeabenane No. 2-35904. A copy of the wrap-around prospectus of 
Registration Statement No. 2-40397' is annexed hereto and incor- 


porated herein as Exhibit "4". 


Solomon Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


3. Each selling shareholder whose shares were included 


in Registration Statement No. 2-40398 had entered into an agreement 


with the Company in the form of Exhibit "5" annexed hereto. 

Among other things, that agreement required each: selling share- 
holder to furnish such infromation as the Company might be reques- 
ted to furnish to the Commission concerning such selling share- 


holder. 


4. On May 27, 1971, the Division of Corporation Finance 
of the Commission issued its “Letter of Comment” concerning 
Registration Statements Nos. 2-40397 and 2-40398.— The Letter of 
Comment included ee Selene statement: | 


"The registrant should undertake to disclose the identity 
of any NASD members who transact dealings in more than 
10% of the shares being registered by these two state- 
ments. Anv such NASD memners shavld he identified as 
underwriters in prospectuses used by the selling share- 
holders." 


5. In response to the Letter of Comment, the cenubede 
filed an amendment to each of the above-referenced Registration 
Statements on June 3, 1971. The amended Registration Statements 
contained the following undertaking: 


"In addition to the undertakings heretofore made, 
registrant -undertakes, based upon information furnished 
to it by the selling shareholders, from time.to time as 
necessary after the effective date hereof, to amend or 
supplement the prospectus to identify as underwriters 
within the meaning of the Securities Act of 1933 any 
NASD members who participate in the sale of more than 
10% of the shares being registered hereby and to fur- 
nish copies of such amended or supplemented prospectus 
to the selling shareholders." 


“8 


Solomon Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


6. In order to be in a position to fulfill the above- 


quoted undertaking to the Commission and based upon the agreement 
of cach of the selling shareholders so to do, on June 3, i971, 1 
wrote to each of the selling shareholders under the above-refer- 
enced Registration Statements advising them that the Commission 
had requested and White Shield had agreed that the prospectuses 
applicable to these shares would from time to time, as necessary, 
be amended or supplemented to disclose the identity of any NASD 
broker-dealer who participates in the distribution of more than 
10% of the shares covered by each of the Registration Statements 
and that any such hee would be described in the prospectus. 
as so amended or supplemented as an underwriter within the meaning 
‘of the Securities Act of 1933. The letter advised the selling 
shareholders that they were, therefore, obliged to notify the 
Company promptly.of the identity of each breker-dealer firm 
“utilized in the sale of shares and of the number of shares such 
broker-dealer was requested te sell. A copy of this letter is 
annexed hereto and incorporated herein as Exhibit "6". 
7. On or about June 15, 1971, I received from plaintiff 
Thomas J. Byrnes a letter dated June 14, 1971 reporting the sale 
through the brokerage firm of Tobey & Kirk on behalf of Messrs. 
Byrnes, Santangelo, Pedersen and Draddy of an aggregate of 144,600 
shares of White Shield. The dealers to whom such shares were 
sold were set forth in that letter and included the defendants 
Faulkner, Dawkins & Sullivan and Singer & Mackie, Inc. A copy of 
said letter is annexed hereto and incorporated herein by reference 


as Exhibit *7"°. 


Solomér Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


782. On. or about June 18, 1971, White Shield filed with 


the Commission and published a ied amaareg to the prospectus dated 


June 7, 1971, relating to the shares ineduace in Registration 


Statement No. 2-40398. The supplement read as follows: 


"WHITE SHIELD CORPORATION 
‘Supplement dated June 18, 1971 to Prospectus dated June 7, 1971 
Page 4 PLAN OF DISTRIBUTION 


By virtue of its acting as broker on behalf of 
Messrs. Thomas J. Byrnes, Vincent Draddy, Peer T. 
Pedersen and Francis R. Santangelo in connection with 
their sale of approximately 145,000 of the shares 
offered hereby, Tobey & Kirk, 52 Wall Street, New York, 
New York may be deemed an ‘underwriter' as that term is 
defined in the Securities Act of 1933." 


GEORGE J! SOLOMON 


gies to before me this 


day of February, 1975. 


cs) ob ate 


New York 


Notary Pesi.s. ein eatin 
No. 7 -$73 
Qualifiet ia sive: So 
Commission E:cires tei2reh 39, 


PROSPECTUS 


White Shield Corporation 


472,278 Shares, Common Stock 
(Par Value $.05 per Share) 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION NOR HAS THE COMMISSION 
PASSED ON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 


The shares of Common Stock being offered hereby are being sold by certain shareholders 
of White Shield Corporation {the “Company”). See “Selling Shareholders”. The Company 
will not receive any of the proceeds from such sales. The selling shareholders may be deemed 
to be “underwriters” with respect to the sale of the shares offered hereby as that term is defined 
in the Securities Act of 1933 (the “Act”). 


The shares of Common Stock offered hereby will be offered from time to time by the selling 
shareholders in the over-the-counter market. 


While this offering is not being underwritten, the selling shareholders may use the assist- 
ance of members of the National Association of Securities Dealers,:Inc. in connection with the 
Sales of the securities offered hereby and may pay commissions not exceeding those permitted to 
such N.A.S.D. members for such assistance. See “Plan of Distributicn”. The Company and the 
selling shareholders respectively undertake to indemnify each other from such civil liabilities 
to the extent of the responsibility of each party for information in this Prospectus. Participat- 
ing members of the N.A.S.D. may be deemed underwriters as that term is defined in the Act. 


The proceeds to the selling shareholders will be the sale price less commission to be paid 
as above described. The Company’s Common Stock is traded in the over-the-counte: market. 
The bid price of such stock as reported by the National Quotation Bureau has ranged frein $534 
to $1054 during the quarter ended March 31, 1971, and from $10'% to $17 during the month of 
April 1971. On May 25, 1971 the stock was quoted $135% bid, $137 asked. See “Price Range of 
Common Stock.” 

The expenses in connection with the registration of the Common Stock offered hereby, 
‘estimated at $100,000 ($.21 per share), will be borne by the Company. 


The Company incurred a net loss of $2,981,000 in 1970 and a net loss of $209,000 in the 
quarter ended March 31, :971. See “Consolidated Statement of Income (Loss)” on page 6 hereof 
and the text commenting thereon following the notes to such statement appearing on page 9. 


The Company has filed additional registration statements relating to the offering of addi- 
tional shares of its common stock, which shares may be offered contemporaneously with the 
shares offered hezeby. See “Capitalization”. 


The date of this Prospectus is June 3,-1971 


Exhibit "1"---Base Prospectus 
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REGISTRATION STATEMENT 


This Prospectus does not contain all the information set forth in the Registration State- 
ment, certain items of which are omitted, together with financial schedules and exhibits, as 
permitted by the Rules and Regulations of the Securities and Exchange Commission under the 
Securities Act of 1933. For further. information with respect to the securities offered hereby 
and the Company, reference is made to the Registration Statement, including the financial 
schedules and exhibits filed as a part thereof. Except where otherwise indicated this Pro- 
spectus speaks as of its date, and neither the delivery hereof nor any sale made here- 
under shall create an implication that the affairs of the Company have continued unchanged 
since the date hereof. ee 


No dealer, salesman or any other person has been authorized to give any information or 
to make any representations other than those contained in this Prospectus in connection with the 
offer contained in this Prospectus and, if given or made, such information or representations 
must not be relied upon as having been authorized by the Company or by the Underwriter. 
This Prospectus does not constitute an offer or solicitation by the Company or by the Under- 
writer to any person in any jurisdiction in which such offer may not lawfully be made. 


el 
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Until July 13, 1971 all dealers effecting transactions in the Common Stock, whether 
or not participating in this distribution, may be required to deliver a prospectus. This is in 
addition to the obligation of dealers to deliver ‘a prospectus shen acting as underwriters and 
with respect to their unsold allotments or subscriptions. 


CLT CCD 


WHITE SHIELD CORPORATION 


595 Madison Avenue ' 1601 So. Main Street 
New York, New York 10022 : P, O. Box 2139 
212-758-1990 ; Tulsa, Oklahoma 74101 
918-587-9421 
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Bxehibit "1" tc Solomon Affid *- ase Prospectus (Excerpts) 


‘  INTRoIt c TION a4 : 
White Shield Corporation was incorporated under he laws of the State of New York on September 
9, 1957. As hereinafter used, the term “Company” r fers to White Shield Corporation and its sub- 
sidiaries, unless the context otherwise requires. 


The Company, under a prior management, ceased all operations in 1962 and remained wholly 
inactive until March 1966 whem it acquired all of the outstanding stock of White Shield Oil and Gas 
Corp. (hereinafter referred to as “Oil and Gas Corp.”). Oil and Gas Corp. had no significant operations 
prior to its acquisition by the Company. In connection with the acquisition of Oil and Gas Corp., the 


Company was recapitalized, and the holders of Oil and Gas Corp. received 909% of the then total ov+- 
_ Standing stock of the Company. : 


Since March 1966 the Company has been engaged principally in various phases of the oil and gas 
‘business. Such activities include the acquisition and drilling of oil and gas properties for its own account 
or as a joint venturer with others, the sponsorship and management of syndicated drilling programs, 
the furnishing of engineering services in connection with drilling and well operation, and the operation 
of gas gathering systems. From May 1968 until May 1971, when it sold all of the stock of its subsidiary 
Rodman Supply Company, the Company was also engaged in the sale of oil field equipment cd supplies. 
The Company has acquired certain foreign oil and gas concessions, and participated as a joint venturer in 
the construction of a gas processing plant which commenced operations in July 1970. Through the merger 
of Automatic Toll Systems, Inc. (“ATS”) into a subsidiary of the Company in October 1969, the 
Company is now also engaged in the manufacture, sale, maintenance and leasing of highway toll collecting 
equipment. See “Business”. 


The Company has engaged in a substantial number of ‘transactions with its officers and directors 


and with companies with which they are affiliated. See “Interest of Management and Others in T2;izin 
Transactions.” 


Primarily as a result of an additional provision of $2,600,000 made in the period for estimated 
losses, principally in connection with the propose¢ abandonment or other disposition of certain oil and 
§as properties and the reduction as of July 1, 1970 in estimated oil and gas reserves, the reduction 
in management fees and turnkey contracts resulting from a lower level of syndicated Grilling program 
subscriptions and the charge off or write down to estimated realizable value of certain assets and 
deferred charges directly related to its drilling programs in anticipation of the reduced level of such 
activities, the Company reported a net loss of $2,981,000 for the year ended December 31, 1970 as 
compared to net income of $4,230,000 for the comparable 1969 period. During the first quarter of the 
current year, the Company incurred a net loss of $209,000 as compared to net income otf $337,000 for 
the quarter ended March 31, 1970, principally due to decreases in drilling fund activity, decreases in 
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sales of oil field equipment and the additional provision for depreciation, depletion and amortization 

_ referred to in Note (j) to the Consolidated Statement of Income (Loss). (See “Consolidated State- 
ment of Income (Loss)” and “Properties”). The reduction in estimated oil and gas reserves as of July 
1, 1970 will have a continuing effect upon the future rate and amount of charges for depreciation, 
depletion and amortization of its presently owned producing properties. See Note (i) of “Notes to 
Consolidated Statement of Income (Loss)”. 

Based upon the Company’s Consolidated Balance Sheet as of March 31, 1971, the 4,735,216 
shares of Common Stock reported as outstanding on such date had a net tangible book value of $1 68 
per share after deducting the redemption price of $20 per share of the 535, 000 shares of preferred 

"+ stock issued in connection with the acquisition of Automatic Toll Systems (see “Business—Automatic 
Toll Systems”). In addition, the Company has a contingent obligation to issue a presently indeterminate 
number (not in excess of a total of 1,325,000) of additional shares of its Common Stock, without 
receipt of any additional consideration, to former shareholders of Automatic Toll Systems, Inc., and 
to issue up to a maximum of 850,000 shares of its Common Stock in exchange for certain securities 
of White Shield Leasing Corporation. See “Business—Oil Field Equipment and Supplies and Auto- 
matic Toll Systems” and “Description of Options and Warrants.” 

On March 31, 1971, the Company also had outstanding warrants and options and agreements 
under which the issuance of additional warrants had been earned, for the purchase of an aggregate of an 
additional 373,300 shares of Common Stock at varying prices, portions of which are not immediately 
exercisable. See “Description of Options and Warrants”. For the life of such warrants and options 
the holders thereof are given the opportunity to profit from a rise in the market for the Common Stock, 
with a resulting dilution in the interest of the holders of Common Stock. The terms on which the Com- 
pany may obtain additional capital during the exercise periods may be adv ersely affected. The holders 
of the options and warrants may be expected to exercise them at times when the Company would, in 
all likelihood, be able to obtain new capital on terms far more ——* than those provided for by the 
options and warrants. 

PRICE RANGE OF COMMON STOCK 

The range of the high and low bid and asked prices for the Company’s Common Stock for the period 
_since January 1969, as reported by the National Quotation Bureau, and as adjusted to reflect a 2 for 1 
stock split in July 1969, is set forth in the follow’ :g table: 

Bid Asked 


: High Hich Low 
1969: 
First Quarter .........0.. 24 2514 
Second Quarter ....... oe. 24% 25 
Third Quarter . 28 : 
Fourth Quarter 23% 
1970: 
First Quarter 17% 
Second Quarter ... 2 
Third Quarter 
Fourth Quarter 
"1971: 
Wiret Quarter .........+-< 1036 WY 10% 
Month of April 17 i% 17% 

On May 25, 1971 the stock was quoted at $1354 bid and $1376 asked. The prices stated are those ( 
quoted by the over-the-counter dealers to each other and do not include retail markup, markdown or : 
commission. | 
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CAPITALIZATION 


The capitalization of the Company and subsidiaries at March 31, 1971 was as follows: 


Outstanding 
at March 
Asthorized 31, 1971 


eae oS!) ll eee 


a er ee 


Long-term clebt ¢ including $5,231,000 due within one year) (1): : 
Notes payable—banks ....---eeeeeeeeesesceceeressees $ 6,107,000 


+ ewe eee oe 


Notes payable—others . Ge ae ae ae 9,116,000 
gg oo 51 dub ictieenssddnkeenene= $15,223,000 
Minority interest in subsidiaries (2) ...cseeeeeeeeeeerereee $ 2,305,000 
Stockholders’ equity: * 
Preferred stock, $1 par value ...0e-yerreereeererreeees 1,000,009 shs. 


Outstanding: 
380,500 shs. 


154,500 shs. 


Series A oc bn ca vise cee ne seUessaseetos ess 


Conunon stock, 5¢ par value .. el eses ee nes 6,000,000 shs.(3) (4) 


4,735,216 shs.(5) 


Outstanding eee 


(1) See Note 9 of Notes to Financial Statements. 


(3) See oces 7% and ii of totes t¢ Eas 
for shares issuable upon exercise of warrants and options, inc! 
see “Business—Oil Field Equipment and Supplies and Automatic Toll Systems” 
issuable based upon agreements as amended in December 1970. 


Subject to stockhol:lers’ approval, the Company intends to amend its Certificate of Incorporation to increase the 
number of authorized shares of common stock 7 7,500,000 shares. 


The Conipany has filed registration statements covering approximately 2,130,000 shares in addition to the shares 
offered hereby. Of these, 850,000 shares (not presently outstanding) represent the mavimum number of shares 
issuable upon the exchange of certain securities of White Shield Leasing Corporation (see “Business—Oil Field 
Equipment and Supplies”) ; 888,200 shares (800,000 not presently outstanding and §8,200 already issued) represent 
the maximum number of shares presently issuable to and which may be offered by the former ATS shareholders 
(see “Business—Automatic Toll Systems”) ; and the balance (already issued) represent shares to be offered by 
various selling shareholders. Based upon present market price, the Company will be required to issue only a 
portion of the additional 800,000 shares to the former ATS shareholders, and if the amount so to be issued is 
less than 500,000 shares, as is presencly contempiated, the Company will offer 300,000 shares for its own account. 


(6) See Note 13 of Notes to Financial Statements for obligations under long-term leases. 
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PROSPECTUS Ee i. 


White Shield Comsosntion 


559,000 Shares of Common Stock 
(Par Value $.05 per Share) 


THESE SECURITIES HAVE NOT BEEN AP’ ROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION, NOR HAS THE COMMISSION 
PASSED UPON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 

. ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 


Of the 559,000 shares offered hereby, 259,600 are heing offered for the account of certain Share- 
holders of White Shield Corporation (the “Company” and 300,000 are being offered for the account 
of the Company. See “Selling Shareholders” and “Underwriting.” 


Underwriting 
Discounts Proceeds to 
Price to and Comr.is- Proceeds to Selling 
Public(1) sions (2) (3) Comruny(4) Stockholders 


ee ee ee 
Per Share of Common Stock $11.50 $1.10 - $1.13 $10.37 . $10.40 
Per Share of Common Stock «+++ +000 00) | | 
Weesd aces ccabucundecvereiisees] See $624,900 | $3,110,000 $2,693,600 

. J 


in the Base Prospectus for information with respect to the price range of the 
the-counter market. 
offered on a best efforts “all or none” basis. If all of the shares are not sold within 
by the Underwriters will be terminated and all amounts received will be returned 
deduction for expenses. The Underwriters have made no firm commitment and are under 
@ the shares are soid. The proceeds of all sales will be deposited by 
al Bank and Trust Company of Chicago pending 


Selling 
(4) Before 

$40,000 

There is included as part of this F:ospectus a Prospectus of the Corpany dated June 3, 1971 
(the “Base Prospectus”) relating to an ofrering by certain other Selling Shareholders of 472,27 
shares of Common Stock. Those shares are not being underwritten but may be offered from time 
to time in the over-the-counter market contemporaneously with the shares being offered hereby. 
Those Selling Shareholders may use the assistance of members of the National Association of Secu- 
rities Dealers in connection with the sale of the shares being offered by them and may pay com- 
missions not exceeding those permitted to such NASD members for such assistance. Pages 1to7 
of this Supplement contain certain information which either supplements or supersedes information 
set forth in the Base Prospectus; all other portions of the Base Prospectus being incorporated 


herein by reference. 


‘The Company incurred a net loss of $2,981,000 in 1970 and a net loss of $209,000 in the quarter 
ended March 31, 1971. See “Consolidated Statement of Income (Loss)” on page 6 of the Base Pro- 
spectus and the text commenting thereon following the notes to such statement appearing on page 9 


of the Base Prospectus. 


mn : 
_Leason & Co., Inc. 
: 39 S. LaSalle Street 
Chicago, Illinois 60603 


The date of this Prospectus is June 4, 1971 
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Until July 14, 1971 al! dealers effecting transactions in the Common Stock, whether 
or not participating in this distribution, may be required to deliver a prospectus. This is in 
addition to the obligation of dealers to deliver a prospertus when acting as underwriters and 
with respect to their unsold allotments or subscripcions. 


’ TABLE OF CONTENTS 
‘In the Surplement 


Capitalization 

Use of Proceeds 
Selling Shareholders 
Underwriting 

Legal Opinions 


In the Base Prospectus 


Introduction 

Price Range of Common Stock 

Capitalization 

Consolidated Statement of Income (Loss) .... 

Business Ee 
Syndicated Drilling Programs Principal Stockholders 
Fees and Overrides 
Vized Cost Coatences i 

Interest of Management and Others in Certain 


Direct Drilling, Joint Ventures and Acqui- Transactions 
sition of Producing Properties 14 


Oil Fidd Equipment and Supplies 
Automatic Toll Systems 
Other Activities 


Selling Shareholders 


Description of Capital Stock 
Description of Options and Warrants 
Plan of Distribution 

Legal Opinions 


The shares offered by the Underwriters named herein are offered subject to receipt and 
acceptance by them and subject to the right to reject any order in whole or in part and certain 
other conditions. 


_ IN CONNECTION WITH THIS OFFERING, THE UNDERWRITERS MAY OVER- 
ALLOT OR EFFECT TRANSACTIONS WHICH STABILIZE OR MAINTAIN THE 
MARKET PRICE OF THE COMPANY’S COMMON STOCK AT A LEVEL ABOVE 
THAT WHICH MIGHT OTHERWISE PREVAIL IN THE OPEN MARKET. SUCH 
STABILIZING, IF COMMENCED, MAY BE DISCONTINUED AT ANY TIME. 
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CAPITALIZATION : ' 
(Supplementing material appearing on page 5 of the Base Prospectus) 
The capitalization of the Company and subsidiaries at March 31, 1971, and as adjusted to give effect 


to the issuance and sale of the shares offered hereby, is as follows: 


Amount to be 
Outstanding ' Oatstanding 
‘ at March 31, at Completion 
_ Aathorized 1971 of Offering 


Long-term debt (including $5,231,000 
due within one year)(1): 

Notes payable—baniis $ 6,107,000 

Notes payable--others - 9,116,000 


Toor ... : $ 15,223,000 
Minority interest in subsidiaries (2) _ $ 2,305,000 
Stockholders’ equity: 
Preferred stock, $1 par value -.. 1,000,000 shs. 
Outstanding: 


Series A. 380,500 shs. 380,500 shs. 
Series B . ae oe? 154,500 shs. 154,500 shs. 
Common stock, 5¢ par value .... 6,000,000 shs.(3) (4) 


Outstanding 4,735,216 shs.(5) 5,206,016 shs. (‘ 


hic 
wic 


The net proceeds to the Company from the sale of the 300,000 shares offered for its account here- 
under will be approximately $3,070,000 after deduction of the underwriting commissions and the 
estimated expenses of the offering. The Company will receive no part of the proceeds of the shares 
being issued to and offered by the Selling Shareholders. 

At March 31, 1971 the Company had consolidated current liabilities of $16,025,000 and consolidated 
current assets of $16,255,000 resulting in net working capital of only slightly in excess of $200,000. In 
addition, on that date two of the Company’s subsidiaries had a combined deficiency in the level of work- 
ing capital required under loan ayreements. (See pages 20 and 45 of Base Prospectus.) The Company 
intends to utilize the net proceeds from the shares being offered for its account for working capital includ- 
ing advances, estimated at $1,350,000, to subsidiaries requiring additional working capital under the terms 
of their loan agreements. Management is of the opinion that additional working capital is required to 
provide necessary liquidity, to meet contingencies and to preserve the Company’s credit standing. The 
Company intends to retain the proceeds pending expenditure for any such purposes in cash and cash 
items and short term instruments. 

The availability of such additional funds will also permit the Company to continue to acquire addi- 
tional oil and gas properties and continue to participate in the exploitation and exploration of proper- 
-ties in which it has icterests, including further participation in the Indonesian Production Sharing Con- 
tract. (See “Business—Direct Drilling, Joint Ventures and Acquisition of Producing Properties.”) 
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UNDERWRITING 


: (Superseding Material Appearing on Page 41 of the Base Prospectus) 


Subject to the terms and conditions set forth in the Underwriting Agreement the Company and 
the Selling Shareholde-s have agreed to sell to each of the Underwriters named below and each of the 
Underwriters, for whom Leason & Co., Inc. is acting as Managing Underwriter, has severally agreed 
to use its best efforts to sell on an all-or-none basis, and if sold, to purchase from the Company and the 
Selling Shareholders all of the shares offered hereunder within 30 days after the date of this Prospectus. 
Pending the sale of ail of the shares offered hereby, the proceeds of ail sales will be deposited by the 
underwriters in an escrow account at Continental Illinois National Bank and Trust Company of Chicago. 
If all of the shares ofered hereby are not sold within such 30 day period the bank will return the 
proceeds deposited with it by the underwriters to subscribers without interest and without deduction or 


charges therefrom. 
Naraber of Shares 
of Stock to be 
Purchased From 
ial Sic homani eS 
The The Selling 
Name Address Company Shareholder 
a macnn : * sorerertomeeamaast paennnse 


mane 


Leason & Co., Inc. 39 S. LaSalle Street 163,148 140,852 
5 Chicago, Illinois 60603 


California Investors, Incorporated 3700 Wilshire Boulevard 53,667 46,333 
Los Angeles, California 90010 


Smith, Hague & Company Penobscot Building 48,301 41,699 
Detroit, Michigan 12226 
Roberts, Scott & Co., Inc. ....--+. bales 24th floor 34,884 30,116 
First National Bank Building 
San Diego, California 92112 


ee 


300,000 259,000 


The Company has been advised by the Managing Underwriter that the shares will be offered by the 
Underwriters for sale at the price set forth on the cover page hereof, or at such price less a concession 
not exceeding 80¢ per share on sales to selected dealers. The Underwriters may allow, and such dealers 
may re-allow a concession of not exceeding 12}4¢ per share to other dealers. a 


_ The Company has agreed to indemnify the Underwriters against certain liabilities including liabilities 
under the Securities Act of 1933, as amended. 


The Underwriting Agreement provides that the Company will pay all of the costs and expenses in 
connection with the registration of the shares offered hereby and that it will reimburse the Managing 
Underwriter for the fees of its counsel and for investigative expenses, for which the Managing Under- 

- writer need not account, in the aggregate amount of $10,000, up to one-half of which amount shall be 
payable in the event the underwriting is abandoned or not completed. 


Exhibit "2" to Solomon Affid.---"Leason Prospectus” (Excerpts) 


e . 


LEGAL OPINIONS 
(Supplementing Material Appearing on Page 41 of the Base Prospectus) 


Legal matters in connection with the securities offered hereby will be passed upon for the Selling 
Shareholders by Messrs. Shea Gallop Climenko & Gould, New York, N. Y. and for the Underwriters 
by Lawrence A. Coles, Jr., Ltd., a professional corporation, Chicago, Illinois. 


_ On March 31, 1971 partners in the firm of Shea Gallop Climenko & Gould owned 1,000 shares of 
the Common Stock of the Company. No shares of the Company are owned by the firm of Lawrence 
A. Coles, Jr., Ltd. professional corporation. . ; 


* 


. ° 
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PROSPECTUS 


White Shield Corporation 
472,278 Shares, Common Stock 


(Par Value $.05 per Share) 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION NOR HAS THE COMMISSION 
PASSED ON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESENTATION TO THE CONTRARY iS A CRIMINAL OFFENSE. 


The shares of Common Stock being offered hereby are being sold by certain shareholders 
of White Shield Corporation (the “Company”). See “Selling Shareholders”. The Company 
will not receive any of the proceeds from such sales. The selling shareholders may be deemed 
to be “undeswriters” with respect to the sale of the shares offered hereby as that term is defined 
in the Securities Act of 1933 (the “Act”). 


The shares of Common Stock offered hereby will be offered from time to time by the selling 
sharcholders in the over-the-counter market. 

While this offering is not being underwritten, the selling shareholders may use the assist- 
ance of members of the National Association of Securities Dealers, Inc. in connection with the 
sales of the securities offered hereby and may pay commissions not exceeding those permitted to 
such N.A.S.D. members for such assistance. See “Plan of Distribution”. The Company and the 
selling sharchoiders respectively undertake to indemnify each other from such civil liabilities 
to the extent of the responsibility of each party for information in this Prospectus. Participat- 
ing members of the N.A.S.D. may be deemed underwriters as that term is defined in the Act. 


The proceeds to the selling shareholders will be the sale price less commission to be paid 
as above described. The Company's Common Stock is traded in the over-the-counter market. 
The bid price of such stock as reported by the National Quotation Bureau has ranged from $534 
to $1054 during the quarter ended March 31, 1971, and from $104 to $17 during the month of 
April 1971. On May 25, 1971 the stock was quoted $1354 bid, $1374 asked. See “Price Range of 
Common Stock.” 


The expenses in connection with the registration of the Common Stock offered hereby, 
estimated at $100,000 ($.21 per share), will be borne by the Company. 


The Company incurred a net loss of $2,981,000 in 1970 and a net loss of $209,000 in the 
quarter ended March 31,1971. See “Consolidated Statement of Income (Loss)” on page 6 hereof 
and the text commenting thereon following the notes to such statement appearing on page 9, 

The Company has filed additional registration statements relating to the offering of addi- 
tional shares of its common stock, which shares may be offered contemporaneously with the 
shares offered hereby. See “Capitalization”. 


ELA ELC INS 


The date of this Prospectus is June 3, 1971 
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Cover of Base Prospectus---See Exhibit "1" 
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PROSPECTUS 


White Shield Corporation 


_» 422,513 Shares, Common Stock 
a (Par Value $.05 per Share) 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION NOR HAS THE COMMISSION 
PASSED ON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 


The shares of Common Stock being offered hereby are being sold by certain shareholders 
of White Shield Corporation (the “Company”). See “Selling Shareholders”. The Company - 
will not receive any of the proceeds from such sales. The selling shareholders may be deemed 
to be “underwriters” with respect to the sale of the shares offered hereby as that term is defined 
in the Securities Act of 1933 (the “Act”). 


The shares of Common Stock offered hereby will be offered from time to time by the selling 
shareholders in the over-the-counter market. 


While this offering is not being underwritten, the ng shareholders may use the assist- 
ance of members of the National Association of Securities Dealers, Inc. in connection with the 
sales of the securities offered hereby and may pay commissions not exceeding those permitted to 
such N.A.S.D. members fer such assistance. See “Plan of Distribution”. The Comnany and the 
selling shareholders resnectively undertake to indemnify each other.from such civil liabilities 
to the extent of the responsibility of each party for infermation in this Prospectus. Farticipat- 
ing members of the N.A.S.D. may be deemed underwriters as that term is defined in the Act. 

The proceeds to the selling shareholders will be the sale price less commission to be paid 
as above described. The Company’s Common Stock is traded in the over-the-counter market. 
The bid price of such stock as reported by the National Quotation Bureau has ranged from $534 
to $1054 during the quarter ended March 31, 1971, and from $10%4 to $17 during the month of 
April, 1971. On May 25, 1971 the stock was quoted at $1354 bid, $1374 asked. See “Price Range 
of Common Stock”. 


The expenses in connection with the registration of the Common Stock offered hereby, 
estimated at $20,000 ($.05 per share), will be borne by the Company. 


The Company has filed additional registration statements relating to the offering of addi- 
tional shares of its Common Stock, which shares may be offered contemporaneously with the 
shares offered hereby. See “Capitalization”. 


There is included as part of this Prospectus a Prospectus of the Company dated June 3, 
1971 (the “Base Prospectus”) relating to an offering by certain other Selling Shareholders of 
472,278 shares of Common Stock, which shares may be offered contemporaneously with the 
shares being offered hereby. This Supplement contains certain information which either 
supplements or supersedes information set forth in the Base Prospectus; all other portions of 
the Base Prospectus being incorporated herein by reference. : 


The Company incurred a net loss of $2,931,000 in 1970 and a net loss of $209,000 in the 
quarter ended March 31, 1971. See “Consolidated Statement of Income (Loss)” on page 6 of 
the Base Prospectus and the text commenting thereon following the notes to such statement 
appearing on page 9 oi the Base Prospectus. 


The date of this Prospectus is June 7, 1971 
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Exhibit "3" to Solomon Affid.---Prospectus in Suit (Excerpts) 


SELLING SHAREHOLDERS 


The 422,513 shares offered hereby for the account of the selling shareholders are being offered 
by the following: 


Namber of 
Shares of Naraker 
of Shares 
Cer 
Hereby 


Donald T. Beldock (1) 303,100 50,000 
Thomas J. Byrnes (2) 68,400 68,400 
Vincent Draddy (2) -.. scaiecia cece Face Grants 24,000 24,000 
Ralph Glendinning (4) 32,000 32,000 
Harold Horn (1) ¥ 1,000 1,000 
Russell Knapp (3) 21,690 20,000 
William L. Kostelecky 1,198 734 
Stephen Mann (1) (3) 10,000 10,000 
Frank A. Marshall > 10,006 10,000 
63,800 21,300 42,500 
I. A. McNab 10,626 6,363 4,263 
" Arvid E. Olson, Jr. (3) - 6,754 * 3,300 3,454 
Peer T. Pedersen (2) 9,042 4,000 5,042 
Joy S. Prince 900 500 400 
Ret Oat a 2,000 - 2,000 aoe 
Francis R. Santangelo (2) 82,400 * $1,600 30,800 
Michael R. Santangelo (2) 24,000 12,000 12,000 
P. David Searles (4) 23,334 13,334 10,000 
Marvin Segal 10,000 10,000 — 
Robert Sceliman (G6)... 6200000000000 Vises 2,220 2,000 220 
Theodore R. Stanley (4 3,200 3,200 
W. R. Sutton 6,626 6,626 — 
27,715 9,250 18,465 
5,000 —_ 
John Winter (1) 50,000 319,600(7) 
Terry Wolfenden §,706 18,594 
Willis R. Yarbrough : 200 100 


Director or officer of the Company. 


Portions of the shares held by these individuals are in the record name of Byrnesan Associates of 
which Thomas Byrnes and Francis Santangelo are the partners. The beneficial interest in a portion 
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of the securities held by the partnership has been transferred to Messrs. Pedersen, Draddy and 
Michael Santangelo. a . 


(3) Members of the firm of Javits Trubin Sillcocks & Edelman, general counsel to the Company. See 
“Interest of Management and Others in Certain Transactions” in Base Prospectus. 


(4) Messrs. Glendinning, Searles and Stanley are members of the Glendinning Investors (see “Interest 
of Management and Others in Certain Transactions” in Base Prospectus). Messrs. Glendinning 
and Stanley hold options for the purchase of an additional 34,666 and 3,466 shares respectively. 


(5) Includes 2,508 shares owned of record by Mrs. Olson for herself and as custodian for a child and 
722 shares in the record name of Mr. Olson of which Mrs. Olson is the beneficial owner. 


(6) Includes 220 shares held as trustee or custodian. 

(7) Does not include 1,600 shares owned by Mr. Winter’s children. 
The selling shareholders acquired the shares being offered hereby from the Company or from 
other shareholders in transactions not registered under the Securities Act of 1933. They may be 


deemed underwriters for purposes of such Act, with respect to the shares being offered by them 
hereunder. 


. 
e 


. 


S 5 e 
xbibit "3" to Solomon Affid,---Prospectus in Suit (Excerpts)+_ 


PLAN OF DISTRIBUTION 


The shares of Common Stock offered hereby will be offered from time to time by the selling 
shareholders in the over-the-counter market, and at ncgotiated prices to institutional purchasers and to 
purchasers of blocks of 5,000 shares or more.: Plage 


The selling shareholders may pay regular brokerage commissions not exceeding those permitted to 
members of the National Association of Securities Dealers, Inc. who render assistance to them in con- 
‘nection with the sale of the shares offered hereby. The selling shareholders and such participating 
members of the Nation-! Association of Securities Dealers, Inc. may be deemed to be underwriters 
as that term is defined in the Securities Act of 1933. The selling shareholders have agreed to indemnify 
the Company from civil liabilities under the Securities Act of 1933 arising out of the use of this 
Prospectus as such liability may relate to information included herein furnished by th: selling share- 
holders. 


‘The Company has agreed to pay all of the expenses (not including commissions) in connection 
with the registration of the shares offered hereby and has agreed to indemnify the selling shareholders 
from civil liabilities under the Securities Act of 1933 arising out of the use of this Prospectus except 
insofar as such liability may relate to information included herein furnished by the selling shareholders. 


The Company has filed additional Registration Statements relating to the offering of shares of its 
Common Stock for its account and by other selling shareholders, which shares may be offered con- 
temporaneously with the shares offered hereby. See “Capitalization” in Base Prospectus. 


Exhibit "3" to Solomon Affid. 
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PROSPECTUS 


White Shield C ~poration 


472,278 Shares, Common Stock 
(Par Value $.05 per Share) 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION NOR HAS THE COMMISSION 
PASSED ON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 


The shares of Common Stock being offered hereby are being sold by certain shareholders 
of White Shield Corporation (the “Company”). See “Selling Shareholders”. The Company 
will not receive arzy of the proceeds from such sales. The selling shareholders may be deemed 
to be “underwriters” with respect to the sale of the shares offered hereby as that term is defined 
in the Securities Act of 1933 (the “Act”). 


The shares of Common Stock offered hereby will be offered from time to time by the selling 
shareholders in the over-the-counter market. 


While this ofering is not being underwritten, the selling shareholders may use the assist- 
ance of members ef the National Association of Securities Dealers, Inc. in connection with the 
Sales vi the securities ottered hereby and may pay commissions not exceéding those permitted to 
such N.A.S.D. members for such assistance. See “Plan of Distribution”. The Company and the 
selling shareholders respectively undertake to indemnify each other from such civil liabilities 
to the extent of the responsibility of each party for information in this Prospectus. Participat- 
ing members of the N.A.S.D. may be deemed underwriters as that term is defined in the Act. 


The proceeds to the selling shareholders will be the sale price less commission to be paid 
as above described. The Company’s Common Stock is traded in the over-the-counte: market. 
The bid price of such stock as reported by the National Quotation Bureau has ranged from $534 
to $1054 during the quarter ended March 31, 1971, and from $10%% to $17 during the month of 
April 1971. On May 25, 1971 the stock was quoted $135% bid, $137 asked. See “Price Range of 
Common Stock.” 


The expenses in connection with the registration of the Common Stock offered hereby, 
estimated at $100,0C0 ($.21 per share), will be borne by the Company. 


The Company imcurred a net loss of $2,981,000 in 1970 and a net loss of $209,000 in the 
quarter ended March 31,1971. See “Consolidated Statement of Income (Loss)” on page 6 hereof 
and the text commenting thereon following the notes to such statement appearing on page 9. 


The Company Eas filed additional registration statements relating to the offering of addi- 
tional shares of its common stock, which shares may be offered contemporaneously with the 
shares offered hereby. See “Capitalization”. . 


The date of this Prospectus is June 3, 1971 
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PROSPECTUS 
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White Shie J Lae poration 


850,000 Shares of Common Stock 
(Par Value $.05 per Share) 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION, NOR HAS THE COMMISSION 
PASSED UPON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 
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" The shares of Common Stock offered hereby are the maximum number of shares issuable by White Shield 
Corporation (the ‘Company”) upon exercise of certain rights which it a to the holders of $5,090,090 
face amount of Subordinated Convertible Debentures and $1,000, 009 principal amount of Notes oi its subsidiary 
White Shicid Leasing Corporation (the “Convertible Securities’) to pie ad such securities for shares of 
the Company. The exchange right expires on December 31, 1975. Until June 30, 1972 the Convertible 
Securities ar © exchangeable ‘by the holders pro rata into shares of Common Stock of the Company at $6.50 
per share, between July 1, 1972 and December 31, 1973 at $7.50 per share and from January 1, 1974 until 
December 31, 1975 at $8. 50 per share. (See “Selling Security Holders”.) 


worn Sey © sa“ ere me OF 
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undertaken to inde: nnify each other from certain civil liabilities to the extent of the resp contin 
for information in bie ‘Prospectus. Participating members of the NASD may be deemed t un 
term is defined in the Act. (See “Plan of Distribution”.) 
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The proceeds to the exchanging sec will be the rice less comm to be paid as above 
described. The Conipany’s Cominon I ee in the ove -counter market. The bid price of such 
stock as reported by the 2 National Quotatio ureau has ranged 534 to ng the quarter ended 
March 31, 1971, and from S10%g to SI7 tiring the month of re 1971, the stock was 
quoted $1336 g bid and $137§ asked. (See “Price Range ci Com 

The expense in connection with the registration of the Common Stock offered hereby, estimated at $25,000 
($.03 per share), will be borne by the Company. 

There is included as part of this Prospectus a Prospectus of the Company dated June 3, 1971 ithe 
“Base Pros pectus'’) relating to an offering by certain se Selling Shareholders of 472,278 shares o! 
Common Stoci:, which shares may be o“ered contemporaneousiy with the shares being otered hereby. This 
Scola: contains certain information which either supplements or supersedes information set forth in the 
Base Prospectus; all other portions of the Ease Prospectus being incorporated herein neh reference. The 
Company has filed other registration statements relating to the ofering by it and other selliz ¢ shareholders ot 
additional shares of its Common Stock which shares may also be offered contemporaneous i with the shares 
offered hereby. See “Capitalization”. 


The Company incurred a net loss of $2,981,000 in 1970 and a net loss of $209,099 in 
March 31, 1971. See “Consolidated Statement of Income (Loss)” on page 6 of the pts Prosp 
the text commenting thereon following the notes to each statement appearing on page 9 of the 


The date of this Prospectus is June 14, 1971 
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Until July 26, 1971 (40 days after the commencement of this public offering) all dealers 
effecting transactions in the Common Stock, whether or not participating in this distribution, 
may be required to deliver a prospectus. This is in addition to the obligation of dealers to 
deliver a prospectus when acting as underwriters and with respect to thei~ unsold allotments 
or subscriptions. 
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; CAPITALIZATION 
(Supplementing material appearing on page 5 of the Base Prospectus) 


The capitalization of the Company 2nd subsidiaries at March 31, 1971, and as adjusted to giv” 


effect to the issuance and sale of the shares offered hereby, is as follows: 


Amount to be 
Ontstanding Outstanding 
at March 31, at Compietion 

Authorizea 1971 of Ofering 

eee 


Long-term debt (including $5,231,000 
due within one year) (1): 
Notes payable—banks $ 6,107,000 6,107,000 
Notes payable—others 9,116,000 3,591,000(2) 
$ 15,223,000 9,698,000 
Minority iaterest in subsidiaries (3) $ 2,305,000 2,305,000 
Stockholders’ equity: 
Preierred stock, $1 par value ... 1,000,000 shs. 
Outstanding: 
Series A 380,500 shs 380,500 shs 
154,500 shs. 154,500 shs. 
Common stock, 5¢ pir value .... 7,500,000 shs.(3) (4) (5) 
Outstanding 4,735,216 shs.(6) 5,585,216 shs.(2) (6) 
See Note 9 of Notes to Financial Statements. 
Assumes issuance of the maximum 850,000 shares at $6.50 per share ($5,525,000) to holders of 
Convertible Securities aggregating $6,000,000, with the remaining $475,000 of such securities not 
converted retaining their stated payment and other terms. (See “Selling Security Holders’.) 
See Notes 1 and 10 of Notes to Financial Statements. ; 
See Notes 10 and 11 of Notes to Financial Statements for shares reserved for conversion of Pre- 
ferred Stock and for shares issuable upon exercise of warrents and options, including those 
authorized by subsidiary companies, and see “Business—Automatic Toll Systems” for shares issuable 
and contingently issuabie based upon agreements as amended in December 1970. 
Gives retroactive effect to the increase in the number of authorized shares of Common Stock (5¢ 
par value) from 6,000,000 to 7,500,000 shares, approved by the shareholders of the Company in 
June 1971. 
The Company has filed registration statements covering approximately 1,783,000 shares in addition 
to the shares offered hereby. Of these, 472,278 shares (already issued) are included in the Base 
Prospectus; 888,200 shares ($00,000 not presently outstanding and 88,200 already issued) represent 
the maximum number of shares presently issuable to and which may be offered by the tcrmer ATS 
shareholders (see “Business—Automatic Toll Systems” in Base Prospectus); and the balance 
(already issued) represent shares to be offered by various selling shareholders. Based upon the 
terms of a “best efforts a!l-or-none” Underwriting Agreement executed on June 3, 1971, and if all 
of the shares are purchased by the Underwriters pursuant to said Agreement, the Company will 
be required to issue only 170,800 of the additional 800,000 shares to the former ATS Shareholders, 
and 300,000 will be sold for the account of the Company itself. The additional 470,800 shares to 
be issued pursuant to that Agreement are not included as outstanding shares in the above table. 
(7) See Note 13 of Notes to Financial Statements for obligations under long-term leases. 
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USE OF PROCEEDS 


Reierence is made to the material appearing under the caption “EB siness—Oil Field Equipment and 
Supplies” relating to White Shield Leasing Corporation in the Bac" Prospectus, in exchange for the issu- 
ance of the shares offered hereby the Company will receive up to a siaximum of $5,000,000 face amount 
of the Subordinated Convertible Debentures and $1,000,000 principal sinount of Notes of its subsidiary 
White Shield Leasing Corporation. The amount of such securities received by the Company will be 
dependent upon the extent to which the holders of such securities clect to exchange the same for shares 
-, of the Company and the dates upon which such exchanges are made. Until June 30, 1972 the shares of 
the Company will be valued at $6.50 per share for purposes of such exchange, between July 1, 1972 
and December 31, 1973 at $7.50 per share, and between January 1, 1974 and December 31, 1975 at $8.50 
per share. 

The securities of White Shie'd Leasing Corporation which are exchangeable for shares of the Com- 
pany constitute a portion of the securities of that company sold in the latter part of 1969 and in early 
1970 as described on page 19 of the Base Prospectus. The proceeds of that financing were used 
to provide capital for the purchase of oil and gas wel! completion installations by White Shield Leasing 
Corporation which it, in turn, leased to various drilling partnerships sponsored by the Company. 


The Company intends to retain the Convertible Debentures and Notes of White Shield Leasing 
Corporation received in exchange for its st>:  ‘vhich securities will remain as debt obligations of this 
subsidiary. 

The Company will not receive any portion of the procecds from the resale of the shares which it 
issues upon the exchange. (See “Selling Security Holders”.) 


MANAGEMENT 
(Supplementing material appearing on page 27 of the Base Prospectus) 


On June 10, 1971 the shareholders of the Company elected Messrs. Herman Lopata and James B. 
Downing, Jr. as directors for terms expiring in 1972 and reelected Messrs. Austin, Gray and Styler for 
terms expiring in 1974. 
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SELLING SECURITY MOLDERS 


(Superseding idaterial Appearing on Page 31 of the Base Prospectus.) 


The selling security holders comprise the present holders of the Convertible Securities of White 
Shield Leasing Corporation who may exchange such s¢ ‘urities for shares of the Company and in 
turn reoffer such shares hereunder (see “Plan: of Distribution”). The Convertible Securities consist 
of $5,000,000 face emount of Subordinated Converr ble Debentures and $1,000,000 principal arnount 
of Notes of White Shield Leasing Corporation. These securities constitute a portion of the securities 
issued by that company in late 1969 and «ari, 1970 in connection with a $7,000,000 financing, the 
remaining ‘securities consisting of an additional $1,000,000 principal amount of Notes and Warrants 
for the purchase of 200,000 shares of the Common Stock of that company. Payment of the Debentures 
and Notes is guaranteed by the Company. 


Under the terms of the original financing the Debentures were convertible into shares of White 
Shield Leasing Corporation at $6.25 per share, the Notes were not convertible, and the Warrants were 
exercisable at $12.50 per share. The holders of those securities also had certain rights to exchange 
the Notes and the shares of White Shield Leasing Corporation acquired upon conversion of the 
Debentures and exercise of the Warrants into shares of the Company. In December 1970 the con- 
version and exchange rights were amended, with the consent of more than a majority in irterest of 
the holders, to provide that the Debentures and the third and fourth installments of the Notes aggregat- 
ing $1,000,000 and payable in 1973 and 1974 would be convertible into not more than 850,000 shares 
of Common Stock of the Company. The rights granted by that amendment superseded and replaced 
the earlier conversion and exchange rights. (See “Business-Oil Field Equipment and Supplies” in 

ase Prospectus.) . ' 


ement now in effect, the holders of the Convertible Securities have 
the sight, fr reof 
for shares of the Company, at the rate of $6.50 per 
July 1, 1972 and December 31, 1973 and of $8.50 per share betwee January 1 
1975. The Company is in no event required to issue more than an aggregate of 850,000 shares for such 
purpose, and, therefore, holders of the Convertible Securities are limited to their pro-rata share of such 
total, ie, a holder of $300,000 of Convertible Securities ($250,000 of Debentures and $50,000 of 
convertible Notes} may in no event exercise conversion rights for a total of more than 42,500 shares 
of the Company. To the extent the Convertbile Securities are not exchanzed, or if the maximum number 
of shares j > by the Company ere issued in exchange for less than all the Convertible Securities, the 
remaining ctible Securities will retain their stated payment terms, but will have no conversion or 
exchange sig Thus if all of the holders of the Convertible Securities elected to exercise their maxi- 
mum exchange rights pricr to June 30, 1972, the Company would issue $50,000 shares in exchange for 
$5,525,000 face amount of Convertible Securities and the holders would continue to own , 75,000 of 
such securities which would continue to represent debt obligations of White Shield Leasing Corporation. 


In the event the Company should declare any dividends payable in Common Stock or in securities 
convertible into Common Stock, the conversion price of the Company’s shares will be adjusted, but no 
adjustment will be made in the maximum number of shares issuable by the Company for such purpose. 


‘ White Shield Leasing Corporation, which is presently a wholly-owned subsidiary of the Company, 
was formed for the principal purpose of engaging in the leasing of oil field equipment and supplies. 
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From its inception, the principal business activity of White Shield Leasing Corporation has been -the 
purchasing of such equipment and supplies and the leasing of the same to drilling partnerships sponsored 
by the Company and its other subsidiaries. Leasing equipment for such purpose is not a common 
practice in the industry, and the drilling partnerships currently sponsored by the Company are not enter- 
ing into any new leasing arrangements for such equipment. (See “Business—Oil Field Equipment and 
Supplies” in Base Prospectus.) ; 


The purchasers of the White Shield Leasing Corporation securities represented that they were 
acquiring such securities for their own account and for investment. A Registration Statement under the 
Securities Act of 1933 has not been filed with respect to the securities of White Shield Leasing Corpora- 
tion and therefore such securities may not be publicly offered or sold. The Company did, how- 
ever, agree to file a Registration Statement with respect to its shares issuable upon conversion of these 
securities. 


The identity of the present holders of the Convertible Securities of White Shield Leasing Corpora- 
tion and the maximum number of shares of the Company which each of them may receive is set forth 
below. The holders of the Convertible Securities also hold$1,000,000 of White Shield Leasing Corpo- 
ration Notes, which are not eligible for exchange, and the Warrants for the purchase of 200,000 shares 
of White Shield Leasing Corporation stock in the same proportion as the Convertible Securities. 


Maximam Number 
of Common Shares 
Convertible Securities of Receivable upen 
White Shield Leasing Corporation _Exchange of Other Shares of 
——————— Convertible the Company 
Name of Holder Debentures Securities Owned 
pat dheaamabbesishantsiiesry ee peel Tico deta teY 


Joseph Y. Acone and T. Joan Acone $ 10,000 : 1,700 none 
2306 Tustin Avenue 
Newport Beach, Calif. 

American Bank of Commerce $100,000 : 17,000 
Tristee for Rodman Trusts 17-24 
P.O. Box 4797 
Odessa, Texas 79760 : 

Associated Investment Co.(1) $250,000 5 42,500 
497 Main Street 
Ansonia, Connecticut ; 

Beverly Enterprises, Ltd. .......ceeeeeees ‘ $250,000 42,500 
3117 Beverly Drive 
Dallas, Texas 

Alan R. Cartouag 21,250 
Kenilworth Rd. 
Rye, New York 

The Chy Company ‘ 42,500 
P.O. Box 22607 
Sacramento, California k 

Benjamin C. Cohen 21,250 
160 Central Park West 
New York, N. Y. 

Charles F. Devine 21,250 
13605 Shaker Blvd. 
Cleveland, Ohio 

Victor Elmaleh 12,750 
860 United Nations Plaza : 
New York, New York , 

Robin SarkdS Gicecls cresca cae easees eevee. : 12,750 
730 Park Avenue — ’ 
New York, New York 

Earle A. Griswold and Esther B. Griswoid 42,500 
Tenants in Common 
700 S. Ocean Blvd. 
Boca Raton, Fla. 
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Mazimem Namber 
ef Common t hires 
Convertible Secarities of Receivable upon 
White Shieid Leasing Corporation Exehanse of Other Shares of 
See ee Convertible the Company 
Name of Holder Debentures Notes Securities Owned 


Growth Consultants Assoc.(2) $ 21,428 $ 4,286 3,642 16,006(2) 
595 Madison Ave. 
New York, N. Y. 
Growth Investments N.V. $ 42,857 $ 8,572 7,286 
Handelskade 8 : : 
Willemstad Curacao 
Nethu-land, Antilles ; 
Benjamin B. Hampton(3) § $10,900 8,500 
120 Central Park South 
New York, N. Y. : 
The Haven Fund $ 8,571 7,285 
c/o Richard Thompson : 
375 Park Avenue 
New York, N. Y. . 
John J. Jasnosz and Diane M. Jasnosz .... $ 1,000 850 
19791 Lexington Lane 
Huntington Beach, Calif. . 
Jetlands, Inc. (4) $250,000 $50,000 none(4) 
17 Church Street 
Christiansted, St. Croix 
U. S. Virgin Islands 
John F. Kelly (5) $250,000 
1780 Broadway 
New York, N. Y. 
Monte A. Krissman $ 18,214 
9595 Stuart Lane 
Beverly Hills. Calif. 
Harvey Glen Leason 
677 Vista Bonita 
Newport Beach, California 
Leeds Venture (6) . : $20,000 
Washington, D.C. 
Joan He Martin <2udince can ctsacunies caress B $50,000 
c/o Trust Dept., Riczs National Bank 
800 17th Street, N.\Y. 
Washington, D.C. 20013 
Stewart R. Mott } $25,000 
515 Madison Ave. 
New York, N. Y. 
Nikko Boecki International, Inc. ........... $15,000 
17 Barstow Road 
Great Netk, N. Y. 
George K. Parry $125,000 $25,000 
W. E. Hutton & Co. 
14 Wall Street 
New York, Nv Y. 
Pegasus International, S.A. $142,358 $28,571 
c/o Robert Fleming 
100 Wall Street 
New York, N. Y. Y 
John and Minerva Popp } $50,000 
4906 Charing Cross Road 
Bloomfield Hills Michigan 
Joseph G. Rosen $50,000 
320 So. Harrison Street 
East Orange, N. J. 
Paul Shettlecs: 3 cic agi ceweevecewncees $ 4,000 
2541 Vista Drive 
Newport Beach, Calif. 
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Maximum Number 
ef Common Shares 
Convertible Securities ef Recetvable upen 
White Shield Leasing Corporation Exchange of Other Shares of 
SSFER Conrertible the Company 
Name of Holder Debentares Netes Securities Owned 
peat 
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Spring-Broadway Co.(7) LASS e ee Tae $178,572 $35,715 30,357 none 
500 South Spring Street ‘ 
Los Angeles, Calif. 


T. J: Stevenson (S$) © 5 .s2ci.s ce cccse ees ea" $250,000 $50,000 42,500 
1l Elderfields Rd. 
Manhasset, N. Y. 


Trustees of Dartmouth College(9) ........ $250,000 $50,000 
P. O. Box 31 
Hanover, N. H. 


Ira Waldbaum ......... cageennees iaaeess $175,000 $35,000 
°14 Manor Lane ° 
Lawrence, N. Y. 


Leonard Weller $ 18,214 $ 3,642.50 
7146 La Presa Drive 
Hollywood, Calif. 


Jo We Whitney, Joi. csc. sens tis lotsieainte sate $250,000 $50,000 
Alfred W. Gerow, 
W. R. Tipsword, 
Robert E. Spellman, 
Tenants in Common 
1804 First National Bldg. 
Tulsa, Oklahoma 


Milton Zeughauser : $25,000 21,250 
35 Clover Lane 
New Rochelle, N. Y. 


ROG 2a apace ce singe os Re wsmiciere $5,000,000 $1,099,000 850,000 


(1) Messrs. David Einbinder and Joel Young are the principals of Associated Investment Co. In 
addition to such principals, a number of the clients and a friend of Einbinder and Young, account- 
ants, have an interest in the proceeds from the disposition by Associated Investment Co. of these 
‘securities. : 

(2) John W. Little IT, a director of the Company, is a general partner of Growth Consultants Asso- 
ciates. See “Interest of Management and Others in Certain Transactions” in Base Prospectus. 

(3) Four other persons also have a beneficial interest in these securities owned by Mr. Hampton. 

(4) John Winter, a director of the Company. owns one-half of the stock of Jetlands, Inc. Mr. Winter 
owns 369,600 shares of White Shield Corporation Common Stock and his children an additional 
1,600 shares in which he has disclaimed a beneficial interest. See “Interest of Management and 
Others in Certain Transactions” in Base Prospectus. 

(5) Four business associates of Mr. Kelly have a beneficial interest in these securities. 

(6) Four partners of the law firm of Prather, Levenberg, Seeger, Doolittle, Farmer & Ewing are 
members of this venture. In the period from December 1968 through January 1971 that Arm 
received fees of $114,763 from the Company for legal services. 

(7) One of the joint venturers in Spring-Droadway Company holding approximately a 28% interest 
therein withdrew from the venture and assigned his interest in the White Shicld Leasing Corp. 
securities formally held by the venture to Messrs. Acone, Jasnosz, Krissman, Shettler and Weller, 
included as selling security holders herein. 

(8) Mr. Stevenson’s b-other has a 50% beneficial interest in these securities. 

(9) Dartmouth College received these securities as a gift from John W. Little II. See Note (2) above. 

(10) Mr. Whitney is the owner of 197,972 shares of White Shield Corporation Common Stock and holds 
an additional 2,100 shares as custodian for children in which he disclaims a beneficial interest. 
Mr. Spellman is the owner of 2,000 shares and holds an additional 220 shares as custodian and 
guardian. Mr. Tipsword is the owner of 11,916 shares. 
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DESCRIPTION OF CAPITAL STOCK 


(Supplementing material appearing on Page 34 of the Base Prospectus.) 


On June 10, 1971, the shareholders of the Company approved the increase in the authorized Com- 
mon Stock from 6,000,000 to 7,500,000 shares. 


DESCRIPTION OF OPTIONS AND WARRANTS 
(Supplementing material appearing on Page 37 of the Base Prospectus.) 


On June 10, 1971, the shareholders of the Company approved the Amendment to the 1968 Stock 
Option Plan increasing the number of shares subject to such Plan trom 150,000 to 283,000 shares. 


PLAN OF DISTRIBUTION 


(Superseding material appearing on Page 41 of the Base Prospectus.) 


The shares of Common Stoci: offered hereby may be offered from time to time by the selling 
security holders following their receipt of such shares upon the exchange of the Convertible Securities. 
Such shares may be sold in the over-the-counter market at prices related to those prevailing in such 
market from time to time. : 


The selling security holders may pay regular brokerage co 

to members of the National Association of Securities De 

connection with the sale of the shares offered hereby. selling security holders and such participat- 
ing members of the National Association of Securities Dealers, Inc. may be deemed to be underwriters 
as that term is defined in the Securities Act of 1933. The selling security holders have agreed to indem- 
nify the Company from civil liabilities under the Securities Act of 1933 arising out of the use of this 
Prospectus as such liability may relate to information included herein furnished by the selling security 
holders. 


The Company has agreed to pay all of the expenses (not including commissions) in connection 
with the registration of the shares offered hereby and has agreed to indemnify the selling security 
holders from civil abilities under the Securities Act of 1933 arising out of the use of this Prospectus 
except insofar as such liability may relate to information included herein furnished by the seiling secur- 


ity holders. 


The Company has also agreed until such time as all of the Convertiole Securities have been retired 
or converted into shares of the Company to file such new Registration Statements or such Amendments 
to this Registration Statement as may be required to permit the holders of the Convertible Securities to 
offer the shares of the Company received upon the exchange of such securities to the public 


The Company has filed additional Registration Statements relating to the offering of shares of its 
‘Common Stock by other selling security holders, which shares may be offered contemporaneously with 
the shares offered hereby. See “Capitalization”. : 
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PROSPECTUS 


White Shield Corporation 


472,278 Shares, Common Stock 
(Par Value $.05 per Share) 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE 
SECURITIES AND EXCHANGE COMMISSION NOR HAS THE COMMISSION 
PASSED ON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESZ=NTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 


The shares of Common Stock being offered hereby are being sold by certain shareholders 
of White Shield Corporation (the “Company”). See “Selling Shareholders”. The Company 
will not receive any of the proceeds from such sales. The selling shareholders may be deemed 
to be “underwriters” with respect to the sale of the shares offered hereby as that term is defined 
in the Securities Act of 1933 (the “Act”). 


The shares of Common Stock offered hereby will be offered from time to time by the selling 
sharcholders in the over-the-counter market. 


= is not being underwritten, the selling shareholders may use the assist- 
ance of members of the National Association of Securities Dealers, Inc. in connection with the 
sales of the securities offered hereby and may pay commissions not exceeding those permitted to 
such N.A.S.D. members for such assistance. See “Pian of Distribution”. The Company and the 
selling shareholders respectively undertake to indemnify each other from such civil liabilities 
to the extent of the responsibility of each party for information in this Prospectus. Participat- 
ing members of the N.A.S.D. may be deemed underwriters as that term is defined in the Act. 


The proceeds to the selling shareholders will be the sale price less commission to be paid 
as above described. The Company’s Common Stock is traded in the over-the-counter market. 
The bid price of such stock as reported by the National Quotation Bureau has ranged from $534 
to $1054 during the quarter ended March 31, 1971, and from $10%% to $17 during the month of 
April 1971. On May 25, 1971 the stock was quoted $13$% bid, $1374 asked. See “Price Range of 
Common Stock.” s 


The expenses in connection with the registration of the Common Stock offered hereby, 
estimated at $100,000 (§$.21 per share), will be borne by the Company. 


The Company incurred a net loss of $2,981,000 in 1970 and a net less of $209,000 in the 
quarter ended March 31,1971. See “Consolidated Statement of Income (Loss)” on page 6 hereof 
and the text commenting thereon following the notes to such statement appearing on page 9. 


The Company has filed additional registration statements relating to the offering of addi- 
tional shares of its common stock, which shares may be offered contemporaneously with the 
shares offered hereby. Seé “Capitalization”. ; 


The date of this Prospectus is June 3, 1971 
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Plaintiffs' Letter to Issuer's Counsel 


THOMAS J. BYRNES 
420 EAST 557 STREET . APT. 10D 
; NEW YORK, N. Y. 10022 


Tererpvone: (212) 753-1436 


June 14, 1971 


Mr. George Solorsn 

Poletti, Freiden, Prasnker 
Fédman é Gartner 

777 Taird Avenue 

New Yorn, N.Y. 


Dear George: 


individuals sold the ennunerat 
52 Wall Street, ls 
Partner HA 2-603 


Sheres registercs Sheres Sold 
for sale 


Thomas J. Eyrnes 63,400 68,400 
Proucie BR. Saatengeie a eon 51,600 
Peer %. Pedersen : ) 4,000 
Vancenc Dbraduy > — . , OO: 20.C09 


1444 O00 


_ The 14,005 
dealexs in tne amoun 


Suez American 


Siedles srnet 
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Sheriiood Sscuritie 
Sinser & Hacksc, 

G.A,. Saxton 
Brukenfeld, Mitchell & @. 
Troster, Singer & Co. 
Dominick & Dominick 
Faulkner, Davkins & 
Stone, Sumners & 

Cc. B. Richard, 
Mitchum, Jones, & 
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Mr. George Soloson June 14, 1971 
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RoODGy G RITK 1,000 


144,009 


if there 2s any ror 
Know or Glse contacts 


Affidavit of Thomas J. Byrnes, in Support of 
Plaintiffs' Motion for Summary Judgment 


KNEW YORK 


BYRNES, being duly sworn, deposes and says: 

1 eee ne of Che plaintrere in ehiis Wace MON. | hi"eM 
familiar with the facts, and submit this affidavit in support of 
plaintifis' motion for summary judgment. 

2. I acquired beneficial interest ina blieck of the 
common stock of White Shield Corporation ("wha'te | Shaelda’’))), on) ox 
about September 6, 1968, from certain of the officers and/or 
directors of White Shield, pursuant to investment resentatla 


Some of the stock was registered in the name of Byrnesan Associa 


Byrnes Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


a joint venture or co-partnership between me and my co-plaintiff, 


Francis R. Santangelo. At the time of the acquisition of the 
stock, plaintiffs were given the right to registration of their 
stock at some point in the future. 

3. In 1971 I learned that White Shield was filing a 
registration statement with the Securities and Exchange Commission, 
and requested that all of the stock in which I had a beneficial 
interest, and some of the stock beneficially owned by the plain- 
tiff Santangelo, be included in the registration statement. 

White Shield agreed to register such shares in accordance with 
our said request. 

4. On the morning of June 7, 1971, I was present in 
the office of plaintiff Santangelo, together with Mrs. Santangelo 
and Mr. Vincent Ross, a partner in counterclaim-defendant Tohev & 
Kirk, awaiting notification from White Shield's attorneys that 
the registration statement in which our White Shield stock was 
included had been declared effective by the Securities and Exchange 
Commission, so that we could sell the stock. I had previously 
been informed by plaintiff Santangelo and/or by Mr. Ross that 
defendant Faulkner had expressed an interest in acquiring a block 
of some 44,000 shares of our White Shield stock, which Santangelo 
and I agreed to divide evenly. 

5. While I was in Mr. Santangelo's office, he received 
a telephone call from one of the traders at Faulkner, who was 
offering to purchase our White Shield stock. I heard Mr. Santan- 


gelo inform the Faulkner trader that the registration statement 


Byrnes Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


was not yet effective. Thereafter we were advised by counsel for 
White Shield that the registration statement had been declared 
effective, and, when Mr. Santi \gelo received another call from a 
representative of Faulkner, he informed Faulkner's representative, 
in my presence, that we were effective but before he could sell \ 
Faulkner the stock he had to ascertain whether another interested 
trader wanted the stock. 

6. I thereupon placed a call to Havenfield Corpora- 
tion, with which I had had some discussions concerning its 
expressed interest in acquiring some of the stock which we would 
be offering for sale, and to which I had furnished a copy of the 
"red herring" prospectus covering our shares. Havenfield was 
somewhat non-committal about buying the stock during our conversa- 
tion, but promised to call back. 

7. Shortly thereafter, Mr. Santangelo received another 
telephone call from the Faulkner trader, Mr. MacMillen, and I 
heard him discussing with MacMillen a sales price of $14 per 
share for 44,000 shares of stock. In view of Havenfield's apparent 
lack of interest, I agreed with Mr. Santangelo to go ahead with 
Faulkner. Having agreed upon a price, Mr. Santangelo told Mr. 
MacMillen that the sale would have to be made through our broker, 


Tobey & Kirk. 


8. A few minutes later Mr. Vincent Ross received a 


telephone call from his office, routing a telephone call from Mr. 


MacMillen of Faulkner, and I heard Ross confirm that "I sold you 


44,000 shares at $14", or words to that effect. 


Byrnes Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


9. I was informed by Tobey & Kirk shortly afterwards, 


either on the 8th or 9th of June, 1971, that Tobey & Kirk had 


fully sold out the shares that Mr. Santangelo and I were offering 
pursuant to the registration statement of White Shield, and in 
due course I received confirmations from Tobey & Kirk respecting 
those sales. 

10. On or about June 15, 1971, I learned from Mr. Ross 
or from Mr. Santangelo that Faulkner had rejected the sale of our 
stock for reasons which I did not understand at that time. The 
following day I was advised that Singer & Mackie, Inc. had simi- 
larly rejected 1,500 shares of White Shield stock which Tobey & 
Kirk had sold to it for our account cn or about June 8, 1971. 
Between the time of the sales on June 7 and 8, and the time of 
the two rejections, the market price of White Shield had falien 
substantially. 

ll. I immediately informed Vincent Ross and Anthony 
Cueva, another partner of Tobey & Kirk, that this was their 
problem to resolve, and urged them to get their lawyers working 
on it. I spoke to one or the other of them repeatedly, requesting 
reports on the status of the discussions between them and Faulkner. 
In addition, my lawyer. Mr. Raymond Merritt of Willkie, Farr & 
Gallagher, discussed the problem with me and, by telephone, with 
Mr. Green of Faulkner. Mr. Merrit was obliged to withdraw as my 
counsel because of potential conflicts of interest presumably 
stemming from the fact that his firm then represented IOS, Ltd., 


one of the subsidiaries of which, FOF Proprietary Funds, Ltd., 


Byrnes Affidavit, Submitted in Support of 
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was involved in one of the four White Shield registration state- 


ments that became effective in June 1971. 


12. During the week of June 21, 1971 (I am now informed 


that it was on June 21, 1971), I attended a meeting at the offices 
of Faulkner together with plaintiff Santangelo and Mr. Ross. 
Representing Faulkner were Marc R. Green, James MacMillen, Jay 
Vanneck, and one or two other persons whose names I do not recall. 
The entire situation was discussed, and Faulkner's position, as 
set forth by Mr. Green, was that Faulkner could not accept the 
stock because to do so would involve Faulkner in a violation of 
Rule 10b-6. That was the only ground advanced by Mr. Green for 
Faulkner's refusal to go through with the sale. The meeting of 
June 21, 1971 ended without a final resolution, With Mr. Green 
promising to see if there was any way Faulkrier could lawfully 
accept the stock, and advising us that he would get back in touch 
with Mr. Ross with Faulkner's answer. 

13. There was no suggestion whatever at that meeting 
by anyone representing Faulkner that either Santangelo or Ross 
had in any way misrepresented any facts to Faulkner in the 
course of the conversations leading up to the sale, although 
there was some reference by, I believe, Mr. MacMillen, that he 
had not understood some aspects of their discussions. 

14. During the course of that meeting Mr. MacMillen 
specifically said that he knew, prior to the sale in suit, that 
the stock which Santangelo had sold to Faulkner was included in 
a registration statement, and I recall Mr. MacMillen'’s being put 


down by Mr. Green, who told him, in effect, to keep quiet. 


Byrnes Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 

15. On or about June 22, 1971, White Shield announced 
that one of its Indonesian test drillings had showed non-commer- 
cial quantities of oil, which resulted in a further price decline 
in White Shield stock, and required that the prospectus be "stick- 
ered". Annexed hereto and incorporated herein as Exhibit "8" is 
a copy of the release on White Shield's letterhead, with a note 
from counsel forbidding further use of the prospectus until it 


had been "stickered"; a copy of the release as it appeared on 


the Dow "broad tape"; and a copy of the “sticker amendment" 


to page the underlying "Base Prospectus" dated June 3, 
L972 
During the summer of 1971 I remained in fairly 
regular contact with Messrs. Ross and Cueva, and was repeatedly 
Ey ‘them thcceughout July 1271 that ci 

continuing between Tobey & Kirk's attorneys and Mr. Green, but 
that one of Tobey & Kirk's attorneys was away from the city 
during a part of that time, either on vacation or on business. 

17. In early August, 1971, I was told by Mr. Ross that 
there was no further prospect of Faulkner's agreeing to accept 
the stock we had sold to it, and he advised me that we should 
commence to resell it over a period of time, since the market for 
the stock was still weak. 

18. I instructed Ross to resell the 22,750 shares of 
White Shield in which I had a beneficial interest at a price of 
$9.00 per share, or better, if possible, and in lots of 1,600 or 
so shares, so as not to depress the market price of the stock, 


but I allowed him to use his discretion. 


Byrnes Affidavit, Submitted in Support of 
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19. I was advised by Ross that he would be required to 
give official notification to Singer & Mackie when he resold 
stock for that firm's account, and I instructed him to sell out 
the large position for Faulkner's account first (1.@., 22,000 
shares), ana& only when the Faulkner resale was completed, to 
commence resales for the account of Singer & Mackie, Inc., and 
then on a single day, if possible. 

20. Since I would have received a net of $302,555 
after taxes and brokerage commissions had Faulkner not cancelled 
the sale agreement of June 7, 1971 with respect to the 22,000 
shares which I sold to it, I am suing Faulkner to recover the 
difference between that net amount from the contract price, and 


the net amount which I actually realized from the resales for 


interest and costs. 

21. During the last three weeks or so of August and 
into September 1971, I received from Tobey & Kirk confirmations 
of sales which it had made for my account. I annex hereto as 
Exhibit "9" facsimile copies of the fronts of the respective 
confirmations. For the Court's convenience, I set forth below, 
in tabular form, a recapitulation of the resales which Tobey & 
Kirk made for my account, as confirmed to me by Tobey & Kirk in 


the regular course of its business, and divided first into sales 


on which I debited Faulkner, and then on sales on which I debited 


Singer & Mackie, Inc. 


Byrnes Affidavit, Submitted in Support of 
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Resales for the account of Thomas J. Byrnes 


Date 
(1971) No. Shares Price Extension Net to Byrnes 


8/10 2,800 $9 $25,200. $24,707.00 
8/10 200 9-1/8 1,025. 1,787.74 
8/11 2,700 9 24,300. 23,813.00 
8/11 300 9-1/8 2,737. 2,681.61 
8/11 2,000 9-1/4 18,500. 18,125.00 
8/12 1,500 9-1/2 14,250. 13,965.00 
8/12 500 9-3/8 4,687. 4,593.10 
8/17 200 9-1/2 1,900. 1,862.00 
8/20 1,000 9-3/8 9,375 9,186.20 
8/20 1,550 9-1/4 +4, 337. 14,046.87 
9/2 2,000, 8-1/4 16,500. 16,145.00 
9/7 1,500 7-5/8 11,437. 11,185.55 
9/7 250 7-1/2 1,875. 1,832.50 
9/8 1,000 7-3/8 7,375. 7,206.20 
9/14 4,250 9 11,250. 11,018.75 
9/15 1,000 9-1/8 9,125. 8,938.70 
9/16 1,000 9-3/8 9,375. 9,188.70 
9/17 800 9 7,200. 7,052.00 
9/17 450 9-1/8 4,106. 4,022.41 


FAULKNER 

$195,356.25 $191, 357. 
SINGER 
9/17 750 6,843. 6,704. 


TOTAL $202,200. $198,061. 


if — 2 


or 


THOMAS J. BYRNES 


Sworn to before me this 
ALY 


yeielc, Cn © Gt 
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June 22, 1971 
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of Sum 
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shows of high gravity crude oil from porous Batu Raja limestone 
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George Solomon, tration Counsel 
White Shield Co=po 
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Notification and 


Sticker to Prospectus 


baleee@ Sa etie Vuerietece £Eof 


Vis UFrilure 


NY -Do- ai 
AMALSOIL Tivuscy 
re SELF 
THICCONTINEWTAL 
UF THE GRULPZS i 
nELL Oh. irik Drive 
COAST GF SLATiiaA. 
JHE WELL Llitbsb us 
SThUCTURE Leésis.sToo 7b 
MILES SOUL UF 


COMMERCIAL Silvis 


Wise S31 


Staff? 5: f- 
Sos UNVUAY 


pay ove =e 
A fAGr GRAY... : 


Sis o mates 


Suwa tA COAST ace 


asta 


ae? 

oe Svs 2st 
ee ee ee eae a 
shelLUaAied?t 


Cares 
are SUULE 


pei -_— 


. astseves See 


Sek ied 


vic 


AS Ges 55 


i 
Viiv 


OIL FROM PORUGS BATU RASA LIL.SsTose ASD 
IS BEIKG PLUGGSu AT A TUTAL varie UF 


bITAL URILLING 


USSucl.s ‘ id fs 


i> HELL BE ABALYZeu Sade 


We Tc 


hn well ve 


PRIOR 

PENDING THIS AGALYSIS 
Y DRILLIAG VESSEL 
OPERATUR WiITE siti 
wOUNEU TO Ai: silligevoles LOC 
SrhuCTurR—E bes 
SILAITS BASIN 
Jo BEGIN TEST? 
PORLION oF Ze 
AnkzAe 

THE niewnaill 
SUNDA STRAI 
‘ite 


ed =: Se8 | 
VatJLis 


WIGAIN 
-G~- 


TVA SELLS 1600 2ILLICS 
NY ~uJ- sive 

SAJD IT AUCTluss 

wa\ BULES Ai a.- rf 

Cut? UF 5.545 Cc. 
TRE NUTES AS 

EXT UCT. 

ne 


Ue 


70 THE SELECTION OF 
TES! Sie Us Tite BEXGAULU 


oy ~-t 
Wit a cetoue 


ebeaeen JAA 
NWO DRILLIweG 
HWE GtUeP/S OFFS 


LES ay su mae ab 


$57 Se fe 2 * 
witeatidy ww et 


oe ere 
weer ete 
“7 tee 


1 SRE 


CS oak a ce SS 
oe 


Riu Wee 
‘ATED Al its wel 


ALT aA eee 


c SUI 


‘ 
s\irw Duiahs tA 


Ts ° =e ieee Be 
1S aes EAST=ati 
mye one 


Wwyvi BACT 


5.2045 


woth Vic 


ont 


Exhibit "8" to Byrnes Affidavit--- 
Sticker Supplement, to Prospectus 


WHITE SHIELD CORPORATION 
Supplement dated June 22, 1971 to page 17 of Prospectus cated June 3, 1971. 
The first exploratory well on the Indonesia uction Sharing Contra 


on the Bengkulu Shetf, rested : rows of high gravity crude ou 
limestone, and is being j 


Pending analysis Lal se resuits and data cbtaine 


surveys on the basis of he next dal test site on tie 2 


1 , tek . ses|ie “paz , ¢ “, pad esl] 
exploratory well tor w: Mie crilitng ; beer acted w 
Straits basin. 


Exhibit "9" to Byrnes Affidavit---Byrnes's Confirmations, Omitted 


affidavit of Francis R. Santangelo, Submitted 
in Support of Plaintiffs' Motion for Summary Judgment 


October 27, 1972 by 


counsel fo Dawkins & Sullivan, 
court action which pla 


ao 
aS 


the parties have ag 


Santangelo Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


Court. = am advised by counsel that the transcript of that - 
deposition cannot be used as such in the present action. Ratour 
than reviewing at length in the present affidavit the testimony 
which I there gave on oath and subject to, in effect, cross- 
examination, I incorporate by reference herein, as Exhibit "10", 
‘the contents of the said transcript of my testimony, as if it 
were set forth herein in full. 

3. Given the nature of a deposition, some of the 
testimony is not as clear as it aaa be. I categorically and 
without qualification attest to the fact that in my conversations 
with Mr. James MacMillen, who was seeking, on behalf of defendant 
Faulkner, Dawkins & Sullivan, to purchase 44,000 shares of the 
stock of White Shield that was included in a registration statement 
which became effective on June 7, 1971, I explicitly informed him 
that the stock was subject to a registration statement, and that 
I could not sell it to him until the registration statement had 
become effective. I must have said this to him several times, 
because he was calling me every single business day from June l, 
1971 to June 7, 1971, trying to purchase my stock. 

4. Having had the Jaffee rule explained to me, I can 


now appreciate why a market-maker might have been concerned with 


whether or not stock which was being offered to him was in regis- 


tration. However, in June 1971 I had never heard of Jaffee, and 


had no idea why MacMillen kept asking the same questions over and 
over. He did at one point explicitly ask me whether the stock I 


was selling was part of the "Leason secondary", which I understood 


Santangelo Affidavit, Submitted in Support of 
Plaintiffs' Motion for.Summary Judgment 


to be a reference to a public offering of stock of White Shield 
which was being underwritten by Leason & Co., the registration 
statement of which was expected to become effective at about that 
same time (it was declared effective on June 4, 1971). I expli- 
citly informed Mr. MacMillen that my stock was not part of the 
"Leason secondary", which it was not. 

5. I had no reason or incentive to deny that my stock 


was registered, or to state affirmatively that it was not regis- 


tered, which I understand is one of the accusatiors which Faulkner 


has made. As a specialist on the American Stock Exchange, I have 
enough familiarity with the Securities Act of 1933 to know that 
it is unlawful to sell securities wnich are in distribution 
unless the securities are accompanied by a prospectus. 
#he Secicterca character of) oh 

selling would have been foolish since I would be obliged to 
deliver, through my broker, a copy of the final prospectus with 
the stock within seven business days after the sale. The prospec~ 
tus would, of course, disclose that I was a selling shareholder. 

6. On the other hand, as a specialist on the American 
Stock Exchange, I had no reason to be familiar with the 
interpretation of Rule 10b-6, because, as a practical matter 
affects my business not at all. But I would have had to know of 
that rule to have an incentive to lie about the fact that the 
stock I was selling was part of a registered Gistribution. On no 
theory did I have any reason or incentive to represent to Mac- 


Millen that I had any stock in the Leason secondary, because I 


Santangelo Affidavit, Submicted in Support of 
Plaintiffs' Motion for Summary Judgment 


had no stock in that distribution, and I never made any such 


representation, whatever he may claim he understood. 

7. %I attended a meeting at Faulkner, Dawkins & Sullivan 
in late June, 1971 (I am now informed that the meeting occurred 
on June 21, 1971). At that meeting I confronted Mr. MacMillen, 
.and he largely agreed that I had informed him, prior to the sale, 
that I was selling stock pursuant to a registration statement. 
He did say, however, that there were aspects that he had not 
understood. At that meeting, Faulkner's attorney, Mr. Green, 
dominated the conversation and explained that Faulkner could not 
legally take the stock because of Rule 10b-6. There was never 
any accusation at that time that either Vincent Ross, my broker, 
or I, had lied to Faulkner's traders. 

8. When the meeting broke up, it wa 
that Faulkner would explore all possibilities to ascertain if 
there was any lawful way for it to accept the stock and go through 
with the trade. Thereafter, I kept after Vincent Ross and Anthony 
Cueva, partners of Tobey & Kirk, regarding the status of the 
transaction. I was repeatedly informed by one or the other of 
them that the matter was being handled by Tobey & Kirk's attorneys. 
Mr. Ross told me that he did not think it was appropriate for him 
to insert himself in conversations between counsel on a subject 
which he did not fully udnerstand. I was also advised that the 
securities lawyer in the law firm handling the matter for Tobey & 


Kirk was out of town a great deal, which complicated communications. 


Santangelo Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


9. It was around August 9, 1971, that Mr. Ross informed 
me that Tobey & Kirk's lawyers had advised him that there was no 
possibility that Faulkner would go through with the sale trans- 
action,.and I thereupon directed Mr. Ross to commence resales at 
once. I instructed him that the sales should be carried out, to 
.the extent possible, in relatively small lots since the market 
for White Shield stock was weak and any sign of an anxiety to 
sell a large block of stock would depress it further. I told him 
to try to obtain $9.00 ox) better per share. 

10. I was informed by Mr. Ross that he would be obliged 
to give Singer & Mackie some kind of written document when stock 
was resold for its account, and I therefore instructed him to 
sell out tha larger block for the account of Faulkner before 

resell for the Singer & Mackie account. 

ll. I thereafter regularly received confirmation slips 
attesting to the resales, which I turned over to my accountant, 
who is unable presently to locate them. Subsequent to September 
30, 1971; I received from Tobey & Kirk a recapitulation of all 
sales of White Shield stock made in 1971 for my account by Tobey 
& Kirk. LT oannex ea copy of that recapitulation as Exhibit "11", 
together with copies of Tobey & Kirk's monthly statements (excised 
to reflect only transactions in the stock of White Shield Corpora- 
tion), and incorporate same herein by reference. I respectfully 
direct the Court's attention to the fact that although the specific 


sales on the two documents exactly match each other, the dates on 


the recapitulation are earlier than those on the monthly statements 


Santangelo Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


(which were partly obscured in the original photo-copying). The 
explanation of this discrepancy is that the recapitulation reflects 


the dates of the respective sales, while the monthly reports 


reflect the settlement dates, typically one week after the trade. 


See ee 


PRANCIS R- SANTANCELO 


—— to before me this 
os day of cose. “3975 


gil au Pe 


AYN | DUFF 
ioe neat 2 cf Hew York 


Exhibit "0" to Santangelo Affid.---Santangelo Deposition 


Santangelo 
What is your address? 
Home address? 
Q Yes, please. 
A Applejack Farn, nye Ridge Road, Harrison, 
New York, 10538. 
Q Mr. Santangelo, are you presently employed? 
A Yes. 
Q By whom? 
Self-employed. 
What is the nature of the employment? 
I am a specialist on the American Stock 
Exchange. 
Q Were you employed in June of 1971? 
A Yes. 
Q Same employment? 
A Yes. 
Q On or about dune 1, 1971, did you own any 
common stock of White Shield Corporation? 
A Yes. 
Q Do you recall how many shares you owned at 
the time? 
A A hundred thousand. I am not sure. 


Q Approximately a hundred thousand snares. 


fen eee ng 8 ree ree rene a en ne cemmenmne ee ae emer tareencettt 


Do you recall when your shares were acquired? 


A-1380 


abpd Santangelo 5 
A No. Excuse me, I can get all this infor-~ 
mation from Tom. 
MR, BYRN=IS: You can't call. 
A I really don't remember any of this. 
Do you want the witness's 
recollection refreshe 
MR. BAYDAs Did you have something to 


refresh his recollection? 


MR. DUFF: I am showing the witness the 


prospectus dated June 7, 1971, which contains a 
statement as to the number of shares he owned as 
of the time the prospectus became effective. 

A Eighty-two thousand four hundred. 

Q Were your eighty-two thousand four hundred 
shares all acquired at the same time, to your re~ 
collecticn? 

A Yes. 

Q Do you recall when? 

will see if I can get that 
for you, 

A 

Q Do you recall how they were acquired? 

A Yes, we bought them from three of 


principals of ‘White Shield. 


Exhibit "10" to Santangelo Affid.---Santangeio Deposition 


Santangelo 

Q When you say “we", who are you referring 
to, sir? 

A Tom Byrnes and myself. 

Q Does this figure 82,400 include shares 
wned by Mr. Byrnes? 

A Boe. 

Q What business is Byrnesan Associates 
engaged in, sir? 


A No business. It was a partnership formed 


to purchase the stocx “it Shield. 


Q And, are you T £ that rartnersnip, 


Yes, was. 
1971? 

A. I don't remember. w we sold the stock 
individually. I don't remember exactly what hap- 
pened, or how it was done. 

Q Can you tell us the name of the members 
of Byrnesan Associates in 

A Just Tom Byrnes an 

fo yourknewledge, hew ran shares of commen 
ation were cwned by 
. Byrnes in June of 
A It should bet tt amount I have. 


A-182 


Santangelo 
was wade, you had no knowledge, sir? 
A That they were a market maker? 
, 
Q Correct. 
Not specifically. 
Can you explain that? 
Yes. I mean, Iciowing 
to them—I mean it’s-- 
You have been asxed tu explain 
it any way you want. 


Well, I had been speaking to Mr. Ross and 


we were talking about the underwriting, etcetera, 


and I said to him, who is interested in the stock, 
and he mentioned a couple of names. Ee said, "I 
derstand Faulimer has a big interest in the stock— 

was.a big buver of the stock®—that was his exact— 
how I first--nis first words to me about it. So, 

said, "Have you spoken to anybedy over 

Se said, “No.” I said, “Who told you?" 

He said Sherweod Securities had told hin abcut it, 
So, I said, “I have sot a great 


T'll call hin." So, Tt called over 
to Jay Van Eyck and asked him if he ha 


and he said he didn't really know because he wasn't 


the one handling that stock or interested in it. 


Exhibit "10" to Santangelo Affid.---Santangelo Deposition 


abroad Santangelo 


Ee said ne'd let me know if they did have an interest. 
He said thanks, and that was st. +t was either the 
next day or two days later that I got a call fron 
a fellew by the name MacMillen. I don't remember his 
first name. 
MR. DUES: James MacMillen. 

A James MacMillen and he asked me if I had 

any stock for saie, and I told him I would have 
s for it to come out 


of the S.2.C. that it wasn’t effective as yet, but 


I would have 2a stock for sale, and I was interested 


2 


in selling it in one chunk and disposing of the 
entire matter. 

Q Did you have any other conversations with 
Mr. MacMillen? 

At any time? 

Q In June of 1971, concernin 

Thite Shiela stock? 

A I would say I spoxe to hi 
to ten times in three days prior to the effe 
date of the reg 

Q Die you speak to anyone else 
Dawkins and Sullivan at that tine? 


A Prior to the effective date, 


Exhibit "10" to Santangelo Affid.---Santangelo Deposition 


. 
. 


abpd Santangelo a7 
Q Did you speak with a Mr. Latuga at Faulkner, 
Dawkins and Sullivan, to your recollection? 
A I don't remember the name. 
MR. DUFIs Lea-t-u-g-a. 
L-a-t-t-u-g-a? 
Bin. DUFF: E-g-a? 
MR. BAYDA: ‘U-g-a. 
Q Did the shares which you discussed with 
Mr. MacMillen include shares owned by Mr. Syrnes 
ox were they solely your shares? | 


A Zt would include Mr. BSyrnes. 


Q How many shares were you talking about in 


the aggregate? 

BR 44,000. 

Q Did you advise Mr. MacMillen in any cf 
your conversations with them, pertaining to this 
sale, that these shares, your shares, and Mr. 
Byxnes' shares, were included in a registration 

ent of White Shield Corporation? 
The answer is yes. How I advised hix is 
specifically, did I say these are 

coming cut of a registration? is that vour auss— 


tion? 


Q Specifically, did you tell him that these 
ee 


A-185 


a>dpd Santangelo 
shares wera included in a registration statement 
for disrosition by you and Mr. Byrnes? 


A Yes, because he kept calli 


the stcc, and I told Rim I couldn't sell it to hin. 


beca: 
phone 
two Gays hea must have called ne 
said it isn't efiective., Until it's out, £ 
sell it to you. 3 it’s cut, 7 
Hil gelil it to you. And, then, finally, it came 
eut and came cut of registration, ke kept 


calling m é Lad heard that rorning, 


and thse ck was going wild and it 


up and up, and when it came cut, it wa 


and I called him. In fact, he calied me, I never 


called him at HMacMillen. He just kept calling - 


me because he 


when : : st tine, 


id, wnat will you give 


What 


woke be 


He 


—semece nine esau pata rte ts 8S ty A ect Nt A I AA ARE LOO Ae GE 8 LY LCL CL CAT 


net Reece emmenee-arte mbmeenemenate o anetate- ers nett se ann etn te set 


a cwanee + ae: gece cere mee seme ae ene eens 


abpd Santangelo 

Ee said to him, = bought 44,000 from you at i4. 

we said right. I will never forget what Ross said 
because he restated--He says, I sold you 44,050 

at 14, you »ought 44,000, is that correct? And 
then, MacMillen yelled across "hit the bid" 

and I laughed because it was, you know, more or 
the same business that I'm in, and understand the 
game and that was 2 or hat was my entire conver— 
sation with hin. 

Im. PUFF: Could we establish for the 
registration statement became 
think that date has yet gore 

into evidence. been referred to in any numer 
of ways but no date. 

MR, BAYDA: The witness can answer that. 

A I don’t remember. 

Jane 7, 1971. 

Q With all of this explanation, specifically, 
did you say to if. MacMillen that your shares were 


ineluéed in a registration statement for disposi- 


' tion by you? 


a Yes, because he-- 


DUsk : Me answer is yes or n 


abpd Santang2lo 


jvice oral or was it written? 


Do you xecall whether Mr. MacMillan 
at any time asked you during any of these telepiuone 
conversations whether the stock was included in a 
registration statement? 

A Yes, because he couldn't 
I couldn't sell him tha steck, and I 
him I can't sell it to you until it's effective, 
until I am out of registraticn. 

Q I believe you testi 

ak directly with any other purchaser except for 

‘aulkner, Dawkins and Sallivan? 

A Yes, because mainly— 


MR. DOIe: The answer is yes OF no. 


The record may show that Tf spoke to the 


thousand shares of 
2@ stock--of o j ere t had ssoken 
to them about the stock. 


Tobey & Kirk purchased stock 


Exhibit "20" 


purchasing the 
In what capacity or how, the witness can't 


What is disclosed on D2fendcant 


A Do you know whether fobey & Ki 
acting as a market maker in Waite Shiel 
dune of 1971? 
Would you carve to define th 
maxer“? You have used it twice. I 


shat it means. I think the witmess 


Knows, but I would like the record to snow that we 


are all speaking about the same thing. 
Q Can you tell us what you understand by 
the term, warket maker? 


us what you 
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Exhibit "II" to ‘Santangelo Affidavit--*= 
Recapitulation of Santangelo's Resales---Omitted 


Affidavit o Ql Submitted in 
Support of Plaintiz: t Summary Judgment 


STATE OF 


COUNTY OF NEW YORK 


) 
= os 
) 


PETER LANDAU, 

1. I am an attorney at 
courts of the State cf New York, — 
private practice in the Ci 
in support of the motion of the inti for sunmary 

2. During June, July wr 1971 I was a member of 
the New York City ee vler, Sterling 
attorneys for the counterclaim-defendant Tobey 


ized in corpo 


Landau Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


3. On or about June 15, 1971, I received an inquiry 
from my partner, H. Melville Hicks, Jr., regarding a rejection of 


a sizeable block of stock which Tobey & Kirk had attempted to 


deliver to defendant and counterclaim-plaintiff Faulkner, Dawkins 


& Sullivan. 

4. Accordingly, I had meetings on June 15, 1971 with 
Mr. Vincent Ross, a partner of Tobey & Kirk, and another Tobey & 
Kirk employee in which I was filled in on the facts. My time 
sheets indicate that on or about June 16, 1971, I.spoke by tele- 
phone with Marc Green, Esq., house counsel of Faulkner, who 
informed me that because of the Jaffee decision of the Securities 
and Exchange Commission, Faulkner, as a market-maker in the stock 
of White Shield Corperation, could not accept the stock which had 
been tendered Ly Tobey & Kirk because that stock was part of a 
registered distribution. 

5. I expressed to Mr. Green my disagreement with his 
understanding of Rule 10b-6 and the Jaffee implications, and 
informed him that I would instruct Tobey & Kirk to redeliver the 
stock. Mr. Green responded that I would be making a serious 
mistake, and that if Tobey & Kirk redelivered the stock he would 
take the matter up with the Securities and Exchange Commission. 
He may also have suggested that we should jointly go down to the 
Commission. I told Mr. Green that the Commission does not 
involve itself in private disputes, and that I would give the 


matter further consideration. 


Landau Affidavit, Subsitted in Support of 
Plaintiffs' Motion for Summary Judgment 


6. At no time during that conversation did Mr, Green 
state, or in any way imply, that Faulkner was claiming a violation 


of Rule 10b-5, or that it claimed that either plaintiffs or Tobey 


& Kirk had misrepresented any fact, material or otherwise, in 


connection with the agreement of sale. 

7. During this period, I was extensively engaged in 
some matters which frequently called me to California, so I was 
unable to give my full attention to Tobey & Kirk's legal problems. 
Accordingly, I eeggesten to Mr. Hicks that he refer the matter to 
one of the associates in our firm's Washington, D. C. office, 
Phillip N. Smith, Jr., and ask him to study the applicable law. 

I consulted with Mr. Smith on several occasions, and I believe 
Mr. Hicks also spoke to him from time to time. I also took the 


eee ee 


me aT £ 
wep Re thd d y suey ciik 


to re-read the Jaffee decision and study the 
applicability of Rule 10b-6 to the transaction in suit. 

8. My time sheets indicate that on June 17, 1971 I had 
meetings and conferences with plaintiff Francis R. Santangelo, 
Vincent Ross and Anthony J. Cueva, partners of Tobey & Kirk, and 
several attorneys regarding the present controversy. 

9. My time sheets indicate that I devoted two nours to 
"10(b) (6)" problems on June 18, 1971, and that on June Zi, L971, 
I had a one hour telephone conference regarding the Rule 10b-6 
matters. 

10. On June 22 and 23, 1971 I attended conferences 
with Messrs. Ross and Santangelo regarding the matter, anc on 
June 29, 1971 I had a telephone conversation with Vincent Ross 


and Jerome J. Londin, Esq., an attorney for Mr. Santangelo. 


Landau Affidavit, Submitted in Support of 
Plaintiffs' Motion for Summary Judgment 


ll. My time sheets indicate a brief involvement with 
Rule 10b-6 matters on July 6, 1971, which were followed during 
the week of August 2 through 6, 1971, by about three hours devoted 
to the Rule 10b-6 matter, which included conversations with 
Phillip N. Smith. I believe that it was at that point that my 
firm advised Mr. Ross that there did not appear to be any hope 
that Faulkner could be persuaded to go through with the transaction, 
and that the plaintiffs should sell out the rejected stock. 

12. I believe that the basis for our advice to Tobey & 
Kirk, that there was no realistic prospect of convincing Faulkner 
to go through with the deal, was that Mr. Green was purporting tc 
base Faulkner's right to cancel upon Jaffee, a decision which 
contains quite a great deal of rather broad language. If I 
recall correctiy, Mr. Green took the position that in view o% 
Jaffee, Faulkner was obliged to cease i‘ market-making activities 
ten days prior to purchasing free ~tock. so that it was not able 
to go through with the trade with Tobey & Kirk by simply removing 
itself from the Pink Sheets. I believed then, and I believe now, 
that this reading of Proviso 11 of Rule 10b-6(a) is completely 
incorrect, but it seemed to me that there was no likelihood that 


Mr. Green could be budged from the position he had taken, because 


such a reading of Rule 10b-6 in the light of Jaffee was not 


completely unwarranted---if the text .and purpose of Rule 10b-6 
were ignored. I had no real hope of persuading Mr. Green that he 
was mis-reading the Rule, because it seemed to me that Mr. Green 


seemed less interested in exploring the applicability of Rule 10b-6 


a < 
Cu - 
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3 
ry 


than he was in finding a tenable basis for avoiding a sale which 
the decline in the market had mace financially undesirable. 
13. I have no recerd of having spoken tce.Mr. Green 


since June (15, 1972. 
Ln 
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Plaintiffs' Rule 9(g) Statement 


baa) 


and Franc R. Santéngelo (} 
suant to the requirements of 


the United States District Court gor 


York, thet ‘the following facts) are not cont 


lL. All the facts set forth 
Parties herein, dated 

2. Prior to the t 
plaintiffs act knew of 


° 


April 20, 1970, reported 


Plaintiffs' Rule 9(g) Statement 


q 77,805, which held that the mere sale of a security in a regis~ 


tered distribution to a "“market-maker" in that security makes the 


“market-maker" a participant in the distribution. 

a. On various dates during and prior to 1971, White 
Shield Corporation ("White Shield") filed with the Securities and 
Exchange Commission four registration statements (or amendments 
to previously filed registration statements) all of which were 
declared effective during the First two weeks of June 1971, as 
follows: 

(a) Registration Statcasst No. 2-35904, filed 

December 31, 1969, declared effective on January So, 1991 “ae OF 
Jaiy 15, 1970, 3 post-effective amendment to which was declared 
effective on June 4, 1971, which registered 472,278 shares of 
common stock of White Shield held by F.O.F. Proprietary Funds, 
Ttda., and IIT, an International Investment Trust. The offering 
was not underwritten, and the stock registered thereby was to be 
offered to the public "from time to time". The prospectus of 
that post-effective amendment (which is dated June a. 197), 2s 
referred to as tne "Base peoepectas’ (a complete copy of which is 
annexed to the Court copy of the Solomon affidavit sworn to 
February 10, 1975, and an excerpted copy of which, showing the 
cover and first five pages thereof, is annexed to all other 
copies of the court papers). The Base Prospectus was included 
each of the other three prospectuses. Footnote 5 at page 5 of 


the Base Prospectus refers to the multiple registrations. 
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(b) Registration Statement No. 2-39346, filed 
with the Securities and Exchange Commission on February 3, 1971 


was declared effective on June 4, 1971, and registered 559,000 


shares of common stock,. 259,000 shares of which were offered for 


sale by former shareholders of Automatic Toll Systems, Inc., 
merged into White Shiela in 1969, and 300,000 shares of which 
were offered by White Shield. The distribution was underwritten 
by Leason & Co., and is referred to in the testmony and the 
papers as "the indcen secondary". Its prospectus (exhibit “2° to 
the Solonon affidavit" is “wrapped around" the Base Prospectus. 

(c) Registration Statement No. 2-40398, filed 
with the Securities and Exchange Commission on May 13, 1971, was 
declared effective on June % 4871, anc registered 422,513 shares 
of common stock owned by twenty-seven individuals, including the 
two plaintiffs. The offering was not underwritten, and the stock 
was to be offered "from time to time" by individual selling 
stockholders through their brokers, members of the National 
Association of Securities Dealers, Inc. The prospectus of this 
registration statement (Exhibit "3% to the Solomon affidavit) is 
"wrapped around" the Base Prospectus. 

(a) Registration Statement No. 2-40397, filed 
with the Securities and Exchange Commission on May 13, 1971, was 
declared effective on June 14, 1971 and registered 850,000 shares 
of common stock which were not then outstanding, representing the 
maximum number of shares issuable upon the exchange of certain 


securities of White Shield Leasing Corp. The offering was not 


-3- 
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underwritten. The prospectus of this offering (Exhibit "4" to 
the Solomon affidavit) is “wrapped around" the Base Peoupectus- 

4. On or about June 1, 1971, plaintiff Santangelo, not 
knowing that defendant and counterclaim plaintiff Faulkner, 
Dawkins & Sullivan ("Faulkner") was a "“narket-maker" in White 
. Shield stock, or in the "Pink Sheets" of the National Quotation 
Bureau, Inc., and having been informed by his broker, Vincent 
Ross of counterclaim defendant Tobey & Kirk ("Tobey & Kirk") that 
Faulkner was a big buyer of White Shield, telephoned an acquaint- 
ance, Jay Vanneck, head of the block trading department at Faulkner, 
to incuire whether Faulkner had any interest in purchasing approxi- 
mately 44,000 sh=:32s of White Shield common stock. Vanneck 
advised Santangelo that he would have so. ne call back. 

5. On or about June 1, 1971, and every single business 
day thereafter to and including June 7, 1971, Santangelo received 
calls from James MacMillen, then a trader at Faulkner, or from 


Ronald Lattuga, the trader at Faulkner in White Shield stock, 


seeking to purchase the stock which Santangelo said he would have 


for sale. 

6. On each such occasion, other than one telephone 
conversation on June 7, 1971, Santangelo informed Faulkner's 
traders that he could not sell the stock because he was waiting 
for "SEC clearance” and he had not received such clearance. 
Santangelo also claims that he explicitly informed Faulkner, 
through its traders, that the stock he was offering to sell was 
in registration. On June 7, 1971, Santangelo informed MacMillen 


that "we are effective.” 
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7. MacMillen admits that Santangelo told him he had 


stock in registration, and actually told him that if he would 
look in the prospectus, "you'll see my name." 

8. For: about a month prior to the sale in suit on June 
7, i971, Faulkner, through its two traders, Lattuga and MacMillen, 
knew that there would be at least one "secondary" in the stock of 
White Shield. MacMillen explictly stated that the secondary 
which he knew about was that which was going to be brought out by 
Leason & Co. Lattuga never identified the secondary of which he 
had knowledge, but implicitly it a the "“Leason secondary”. 

§, MacMillen explicitly admits that he asked Santangelo 
whether the stock plaintiff was offering was part of the Leason 
secondary, and plaintiff truthfuliy informed him that it was not. 
MacMillen purported to understand that Santangelo nonetheless had 
stock which was part of the Leason secondary (which Santangelo 
aia not in fact), and chat the stock being offered to Faulkner 
war aot part of that secondary, and, by inference, was Hot pare 
of "any" secondary. He concedes, however, that Santangelo never 
used the word “any", but said the stock was not part of "the’ 
encondary, necessarily, the "Leason secondary". 

10. Lattuga denies ever having mentioned the “Leason 
secondary” by name, but after some equivocation, concedes chat, 
regardless of which question Lattuga himself put to Santangelo, 
Santangelo's reply was that the stock was not part of "the secon- 


J " 
dary". 
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ll. After Faulkner, on or about June 15, 1971, rejected 


delivery of the stock and prospectuses tendered to it on plain- 


tiffs' behalf by Tobey & Kirk, its house counsel or compliance 
director, Marc Green, Esq., on or about June 15 or 16, i971, had 
telephone conversations with Vincent Ross of Tobey & Kirk, and 
with H. Melville Hicks, Jr., Esq., and Peter Landau, Esq.» (members 
of the law firm then representing Tobey & Kirk); on or about 

June 21, 1971, with Raymond Merritt, Esq., of Willkie, Farr & 
Gallagher, (then representing plaintiff Byrnes), and a meeting on 
June 21, 1971 with plaintiffs Byrnes and Santangelo, and with Mr. 
Ross. In none of these telephone conversations or at that meeting 
did Mr. Green suggest to any such person that plaintiffs might 
have misrepresented or omitted to disclose any material fact in 
connection with the sale of the securities in suit, or imply that 
plaintiffs had violated Rule 10b-5 or any other "fraud" provision. 

12. In each such conversation, and at the meeting of 
June 21, 1971, it was Green's position that the transaction was 
unlawful by virtue of the "Jaffee rule" which had been enunciated 
by the Securities and Exchange Commission. 

13. Green has testified that both at Faulkner and at 
his prior employment with Hayden Stone (which terminated on oar 
about March 1, 1971), he had been aware of the Jaffee rule, and 
says that he had repeatedly cautioned the Faulkner traders that it 
ts unlawful for a "market-maker" to purchase stock that is part 
of a registered distribution. However, Green admitS that at no 


time did he instruct the traders or Faulkner's trading department, 
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to obtain copies of a "red herring" or preliminary prospectus 

with respect to known distributions of stock in which Faulkner is 
making a market, although he pewncaba thee a prospectus customarily 
discloses the identity of selling shareholders in a registered 
secondary distribution. - 

14. Faulkner's traders have testified that at no time 
prior to the sale on June 7, 1971 did Faulkner have a copy of any 
“red herring" or preliminary prospectus applicable to any of the 
distributions of White Shield referred to above. Mr. Green could 
not categorically state that Faulkner had none, but stated that 
he had checked and "no one had it that I checked with." 

15. Vincent Ross and Ronald Lattuga have testified 
that in the course of one cede eltiae pekueek them, Ross did 
offer to provide Lattuga with a copy of the prospectus. Te) Vs 
not clear, however, whether the conversation: cccurred prior to 
the sale on June 7, 1971, or after the sale but prior to the 


settlement date on June 15, 1971, or, therefore, whether it 


referred to a "red herring" or preliminary prospectus, or to the 


final "white" prospectus. 

16. On June 23, 1971, Mr. Green of Faulkner informed 
Vincent Ross of Tobey & Kirk that the transaction was illegal, 
and Faulkner would not go through with the sale. On the preceding 
day, White Shield had made a public announcement that one of its 
major oil explorations off the aueeen be Sumatra had showed non- 
commercial quantities of oil, and the market price of White 


Shield stock dropped significantly after the announcement. 
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17. Singer & Mackie, Inc., the only other market-maker 
which cancelled a trade involving plaintiffs' stock and was a 
defendant herein before the complaint was dismissed against it 
for lack of subject-matter jurisdiction, cancelled its trade with 
Tobey & Kirk on or about June 16, 1971, only gitar te had first 
cancelled a trade with Faulkner, involving resale of 15,000 of 
the shares Faulkner had purchased from plaintiffs, and upon 
Faulkner's representation that plaintiffs and/or Tobey & Kirk 
were not delivering "clean stock". 

18. Singer & Mackie, Inc. delivered to Tobey & Kirk 
copies of Official NASD Reclamaticn or Rejection Form #801, with 
respect to each trade co plaintiffs' account, and Tobey & Kirk 
duly nocified Singer & Mackie in writing when it resold stock for 
Singer & Mackie's account. 

19. Faulkner at no time sent Tobey & Kirk an Official 
NASD Notice of Reclamation or Rejection Form #801 with respect to 
any of the stock rejected by it. : 

20. Each of the plaintiffs resold the stock which had 
been rejected respectively by Faulkner and by Singer & Mackie, as 
set forth in the affidavits of the respective plaintiffs. In 
each case the plaintiffs resold stock first for the account of 
Faulkner, and only upon the completion of the resale of 22,090 
shares of White Shield by each plaintiff for the eccount of 
Faulkner did he commence to resell 750 shares each for the account 


of Singer & Mackie. 


Dated: New York, New York 
February 14, 1975 


CARRO, SPANBO 
Attorney 


By 


10 East. 
New York, 
Tel. (212) 


Tobey & Kirk's Notice of Motion for Summary Judgment 


PLEASE TAKE NOTICE that on 
at 2:00 o'clock in the afternoon of 
after es counsel can be heard, tne 
Order, pursuant to Rules 56(a) and 


Of Civil Procedure granting counte 


Summary judgment for the reasons stated 


~ 


will move for an 
ules 
Tobey & Kirk 


Notice of Motion 


i i dgmént 
Tobéy & Kirk's Notice of Motion for Summary Judg 


for Summary Judgment submitted by counsel for Plaintiffs and 


counterclaim-defendants Thomas J. Syrnes and Francis Rr. Santangelo 
(hereinafter "PlS@intiffse") . The said motion will be made at the 
Same cime as the Notice of Motion for Summary Judgment being moved 
by counsel for Plaintiffs pefore hon. HENRY F. “ERKER, United 
States District Judge, in the unitea States Courthouse, Foley 
Square, Borough of Manhattan, Crty, County and State of new YOrk, 
and is made upon the Stipulation of the Forties dated February 13, 
1975, heretofore filed with the Court, the idavits of George 

J- Solomon, Esq., of Plaintiff Thomas 5. Byrnes, of plaintiff 
Prancis R. Santangelo, of peter Landau, Esq., an@ the exhibits 
numbered "jl" through "9" inclusive, ang "11" all of which were 
annexed to the Notice of Motion for ae Judgment submitted 

by Plaintiffs and are incorpo relerence; and upon 
the Answers of Faulkner, Dawkins & Si } hereinabove "FPaulkner"), 
newer CG Hatch 30, 1973; to plsiness eGrrogatories, the de. 
Positions of Faulkner given by Ronale., EEU and Marc R. 
Green, Esg., respectively, an 

given by Vincent ROSS, all 452 

Court; a.4d upon the Complaint, the Answer and Counterclaims of 


Faulkner, the Rep} and Counterclaims o he Plaintiffs and the 
Pp 


reply of Faulkner thereto, all of which have heretofore been- filed 


D Tobéy & Kirk's Notice of Motivr for Summary Judgmént 


with the Court; and upon all of the papers and proceedings here- 
tofore had herein; 

For an Order granting counterclaim-defendart Tobey & 
Kirk summary judgment dismissing the counterclaim against Tobey 
& Kirk: 

PLEASE TAKE FURTHER NOTICE, that pursuant to Rule 9(c) (2) 


of the General Rules of the United States District Court for the 


, 


Southern District of New york, defendant and counterclaim-plaintiff£ 
Faulkner, Dawkins & Sullivan is required to serve answering o: 
posing papers upon the undersigned on or before the 3rd day of 
Riper Yn POTS. 2 


Dated: New York, New York 
March 6, 1975 
LOuUrS GEC, 
HALL, DICKLER, LAWLER, KENT ¢ HOWLEN 
Attorneys fer counterclaim-— 
defendants Tobey & Kirk 


Member Be eRe 
460 Park Avenue 
New York, New York 10022 
(212) 838-4600 
TOs 
CARRO, SPANBOCK, LONDON, RODMAN & FASS 
Attorneys for plaintiffs and counter- 
Claim defendants Thomas J. Byrnes and 
Francis R. Santangelo 
10 East 40th Street 
New York, New York 10016 


Notice of Motion for Summary Judgment 
of Faulkner, Dawkins & Sullivan 


2D STATES DISTRICT COURT 
HERN DISTRICT OF NEW YORK 


; THOMAS J. BYRNES and FRANCIS R. 
oer, 


Plaintiffs, 73 Civ. 670 H.F.W. 
-against- 


FAULKNER, DAWKINS & SULLIV 
SINGER & MACKIE, INC., 


Defendants. 


NOTICE OF MOTION FOR 
SUMMARY JUDGMENT 
DAWKINS & SULLIVAN, 


Counterclaim-Plaintif? 


PLEASE TAXE NOTICE that upon the annexed affidavit 
of Mare R. Green, Esqa., si orn to the 10th day of March, 1975, 
| upon the Stipulation of the parties dated February 13, 1975, 
land upon the pleadings and all other papers and proceedings 
heretofore had herein, including the entire discovery record, 
the undersicned will move before Hon. Henry F. Werker, United 


erence District Judge, in the United States Court House, Foley 


v 


oon New York, New York, on the 30th dey of May, 1975, at 


A-209 


Notice of Motion for Summary Judgment 
of Faulkner, Dawkins & Sullivan 


2:00 o'clock in the afternoon uf that day or as soon there- 
after as counsel can be heard, for an Order, pursuant to 

Rules 56(2) and 56(b) of the Federal Rules of Civil Procedure, 
granting summary judgment to cefendant and counterclaim-plain- 
tiff Faulkner, Dawkins & Sullivan ("Faulxzner") on the following 
affirmative defenses asserted by Faulkner in its Answer to the 
Complaint and on the following counterclaims, on the ground 


that there is no genuine issue as to any material fact and that 


Faulkner is entitled to a judgment as a matter of law, and for 


such other and further relief as the Court deems just and 
proper: 
(a) Faulkner's second affirmative defense; 
(b) Faulkner's third affirmative defense; 
(c) Faulkner's fourth affirmative defense; 
(d) Faulkner's fifth affirmative defense; 
(e) Faulkner's seventh affirmative defense; 
(f) Faulkner's eighth effirmative defense; 
(g) Faulkner's ninth affirmative defense; 
(h) Faulkner's first counterclaim asserted in its 
Answer to the Complaint herein; and 
(1) Plaintiffs' counterclaim against Faulkner 
asserted in plaintiffs' Reply to Faulkner's counterclaims. 


PLEASE TAKE FURTEER NOTICE, that you are required 


Notice of Motion for Summary Judgment 
- ’ 


of Faulkner, Dawkins & Sullivan 


serve answering or opposing 


Affidavit of Marc R. Green, Submitted 
in Support of Faulkner's Motion for Summary Judgment 
and in Opposition to Plaintiffs' Motion for Summary Judgment 


“ow VORY 
NEW YORK ) 


NEW YORA) 


“> 


MARC R. GREEN, being Guly s: 


1. I am an attorney exployed 


Sullivan, Inc., the corporate succes: Paul) Dawkins 
Sullivan ("Faulkner"). Tnis 
in support of Faulkner's 


opposition to t 


Green Affidavit, Submitted in Support of Faulkner's 
Motion for Summary Judgment and in Opposition to 
Plaintiffs' Motion for Summary Judgment 


dants for summary judgment. 

2. I affirm all of the statements made in my affi- 
davit sworn to May 7, 1973 which was submitted in opposition 
to plaintiffs' earlier motion for summary Judgment and other 
relief. A copy of my May 7, 1973 affidavit 1s annexed hereto 
as Exhibit A. 

3. I have reviewed plaintiffs' Memorandum of Law 
submitted in support of their summary judgment motion, in which 
they seek to impugn Faulkner's motives for cancelling the 
June 7, 1971 sale of 44,000 shares of common stock of White 
Shield Corporation. The fact is, as stated in my May 7, 1973 
affidavit, that the said sale was cancelled upon my instructions, 
because the transaction was illegal, and not to enable Faulkner 
to cover any alleged short position in the White Shield stock 
at a better price as plaintiffs suggest in their Memorandum 
(pp. 104-108). 

4, I have reviewed Faulkner's records of trading in 
the White Shield stock during June of 1971. The fact is that 
Faulkner did not have a short position in the White Shield stock 
at any time during June 1971 until June 15, 1971, and the short 
position én that day resulted solely from (a) the cancellation of 


the purchase of the 44,000 shares of White Shield stock from 


Tobey & Yirk on June 7, 1971 and (b) the cancellation of the 


Green Affidavit, Submitted in Support of Faulkner's 
Motion for Summary Judgment and in Opposition to 
Plaintiffs' Motion for Summary Judgment 


resale of 20,000 of such shares to Singer & Mgckie, Inc. and 


Mitenum, Jones & Templeton, Inc. As a result of those cancel- 


eee 


° rm . - 
lations, Faulkner's short position on June 155 1971 amounted to 


712 snares. That short position was covered by a purchase of 


« ae i! * 
712 shares on June 21, Y9O71i at a price of .: 5/3 per share. 


Sworn to ovefcre me this 
ceaaay of March, 1975 


ROBERT E. POWERS 
Notary Pubiic, Stets of Mew York 
No. 24-8 420559 
Qualified in K-93 Ceucty 
Certificate filed in Now Yoru County 


Commission fa- =: *4e-en, 30. 1972 


Exhibit "A" to Green Affidavit---Affidavit of 
Marc R. Green sworn to May 7, 1973~--is Set 
Forth as Exhibit "5" to Depositions, post, p. 
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osition of Tobey & Kirk, by Vincent C. Ross, Jr. 


Ross 
Q Were there any communications between Mr. 
Byrnes and yourself or anyone else employed by Tobey & 
Kirk pertaining to the sale the 68,400 dnares sold by 


Tobey & Kirk on his behalf? 


é 
\ 
~<oad 


A I answered. 


MR. LANDAU: Can we take a five minute 


MR. BAYDA: Sure. 
(Short recess.) 
MR, BAYDA: Will the reporter read back 
the last ouestion and answer? 
(Record read.) 
Yes. 


Was there one such communication or mere than 


More than one. 

Q When was the first? Approximately. 

A It could heve been several menths-- several 
months prior to the sale of the securities. 

Q And thet was a communication to you? 

A Yes. ‘Ye had the discussicn on the sale of the 
securities. That they would be coming up for sale upon the 
registration by the S=C. 


Q Was this communicaticn oral or was it in writing? 


COMMERCE REPORTING CO. 
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Ross 


2 Oral. 


3 


4 No. 


5 When was the next communication? 


6 
A I can't answer those questions. 


2 Tom and I are friends and we talk every day. 


. MR, LANDAU: He is asking a specific 
question. 


Was anyone else present at the time? 
| 

2 

| 

| 

| A I don't know. 


| 
9 
MR. LANDAU: To the best of your recollec- 


| tion. 
| Q Are there any memoranda or letters or any other 
| writings pertaining to any of these communications? 
A Pursuant to the sales, you mean? 
Q Pertaining to the sales. 
A No. 
MR. LANDAU: Would you try and clarify that 
question? For me, anyway. 
MR, BAYDA: Okay. 
MR. LANDAU: Are you asking whether any 
other communications, written communications, relating 
to the sale or written memoranda relating to the 


oral communications surrcunding the sale? I am not-- 


MR. BAYDA: Well, the question would en- 
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| 


compass both. If any of the communications were in 


t | Ross 30 
| writing. 
| 


on that question and go on? 


MR, MARSHALL: Can we receive an answer 


| 
| 
(Record read.) 


MR. DUFF: What was the question. 


MR, MARSHALL: Read the question back. 


MR. BAYDA: I reserved on just about 
everything, else. 
| I would like to ask about communications 
| 


by the other three principals, and then if we can 


go into the documents. If there are any. 
MR. LANDAU: Go ahead. 

Q Other than the instructions given by Mr. Sant- 
angelo, were there any other communications by him to you 
or to anyone et Tobey & Kirk pertaining to the sale of 
his registered stock? 

A I thins: the answer is the same as to Mr. Byrnes. 

Mr. Santangel> and I are friends, and we communicate 
and talk almost every day. 

There were many communications. 

Q Pertaining to the sale of his registered stock? 

A To the sale of the securities, yes. 


And when was the first such communication? 


——— 
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“Ross 31 

A Thad discussed it with him like with Mr. 

Byrnes several months before, that we would be selling 
some securities in White Shield upon the registration of 
the securities, when and if and how we didn't know until 
tney were registered and we were free to sell then. 

Q This was an oral communication? 

A Yes. 

Q And were there subsequent communications per- 
taining to the same subject matter? 

A Yes. 

Q Was anyone else present during the time of any 
of these communications? 

A Sure. Yes. 

Q Who was present at any of these, during the 
course of any of these communications? 

A I couldn't answer that. 

Q You don't recall the name of anyone who was 
ever present during the time of any of these commniekions 
between Mr. Santangelo and yourself? 

MR. DUFF: Mr. Rayda, I think the witness! — 
testimony 13 plain that he has had virtually daily 
contact with Mr. Santangelo. His last answer must 
be presumed to refer to fact that these conversations 
were not always held in a telephone booth where they 

‘COMMERCE REPORTING CO. : 
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were alone and there were no others present and that 
he obviously is stating to you that he has no re- 
collection with respect to any such meeting as to 
who might be present. 

What more you want from hin, I really 
don't know. 

Q Is that the witness' answer? 

A That's exactly my answer. 

Q Aside from the instructions given by Mr. Peder- 
son, were there any communications by him to you or to 
anyone else employed by Tobey & Kirk pertaining to the 
ssle of his registered White Shield stock? 


A I think-- yes, we had many communications, 


Q —_— And when was the first? 

A I couldn't tell you. 

@ Can you tell us approximately when the first 
such communication occurred? 

A No, I couldn't. Mr. Pederson likewise is a 
friend of mine, and I have contact with him socially and — 
on other business matters many times during the course of © 


a week. 


Q Were all. of these communications by Mr. Pederson 


oral? 
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A Yes. 

Q@ Can you tell us the substance of any of the 
communications by Mr. Pederson to yourself? 

A Sell the stock. 

9 And that was it? 

A He would ask the price, I would give him the 
quote, and he nouke say to sell, or not to seli it, 
period. 

Q Did. Mr. Pederson tell you that the stock was 
included in a registration statement? 

A I knew it was. 

Yes. 

Q Aside from the instructions given by Mr. Draddy, 
were there any communications by him to you or to anyone 
else employed by Tobey & Kirk pertaining to the sale of 
his registered White Shield stock? 

A Yes. 

And when was the first such communication? 

I couldn't tell you. i don't know. 

Was there one communication or more than one? 
Several. 

Were all of them oral? 


Yes. 


And cen you tell us the substance of. any of the 
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communications by Mr. Draddy? 

A No. I can't recall. 

Q | Did Mr. Draddy tell you that his stock was 
included in a rentatration statement? 

A Yes. 

Q I would like to ask again now, are there eny 
memoranda, letters or other writings pertaining to any 


such communications by any of the four principals named, 


that is, Mr. Byrnes, Mr. Santangelo, Mr. Pederson or Mr. 
Draddy? | 
A Yes. 
Do you have them with you? 


I have then. 


| 
| 
i 
i 
| 
| 


Q 
A | 
Q Will you produce them? 
A Off the record. 
(Discussion off the record.) 
A Just change it to no. 
me answer to the last question is no. 
MR. LANDAU: Off the record. 
(Discussion off the record.) 

Q On or about June 7, 1971, did ycu speak to any- 
one at Faulkner, Dawkins & Sullivan concerning the sele of 
White Shield Corporation stock to 1t? 

A Yes. . : 
a ConmERCE REPORTING CO. 
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Q Who did you speak with at Faulkner? 


A Jim MacMillan. 
Q Was there one conversation with Mr. MacMillan 
or more than one? 
A More than one. 
Q When was the first such conversation? If you 
recall. 
A That I cen't honestly say. 
MR. DUFF: Can you place it as morning, 
afternoon? 
A Well, on the 7th I talked to him twice in the 
morning. 
MR. DUFF: Excuse me, that — what you 
were referring to, wasn't it? 
“MR, BAYDA: Yes. 
Q Were these conversations both by telephone? 
A Yes. 
Q Was an agreement reached with Mr. MacMillan in 
one of these telephone conversations? 
A What do you mean by an egreement? 
Q I am referring actually to an agreement to sell 
to Faulkner White Shield stock. 
A Yes. 


Q Was this agreement reached in the first telephone 
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conversation or the second? 
second. 
initiated the first telephone call? 
MacMillan. 


| Who initiated the second telephone call? 
MacMillen. 
2 you tell us the substance of the first 
telephone conversation? | 
A He wanted to know if ae woud sell him a block 
of White Shield stock, and at the time I informed him 
that we couldn't sell it to him because we had not re- 


ceived word from company's counsel. 


cae ee er er te me a RR AOR ER: eS EE 


Q Was anything else said in that telephone con- 


versation? 


A Not that I recall. 


Q And what was the substance of the second tele- 


phone conversation? 
A There may have been three. 
The second one, if I am correct, that the stock vee, 
had been cleared, and we had been informed by company 
- counsel that it was all right to sell it. And that we 
informed him thet there possibly could have been another 


bidder who we had committed, ond I needed a half en hour 


before we could sell it to him, to give the other bidder 
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a chance. 

And it was agreed that we wenld cnll him back in 
fifteen minutee t> e half heur, cr he would call us back. 

And that was the end cf thet ccnversaticn. 

Q Wae there third telenhone’ conversetion curing 
the morning cf the 7th or the afternocn? : 

A It may heve been ten after tuelve or twelve- 
fifteen. 

q What wes the substance of thet conversation? 

A At that point, the time had elapsed, and he 


called me, and I informed him that I wasn't going to wait 


any lenger for the other, and that we would cell hin a 
blicek of stock. 

Q i any writinss or memorenda pertaining 

or reflecting eny of these telennone conversetions? 

A Nt thet I recall. 

Q Are there any writings cr memcronda cr other 
d-cuments nerteining to the agreement reached with Mr. 
MachHillan? 

A Mo. I dan't think e cale of securities t= an 
agreement. 

Q Well, wae, specificslly, was there a confirnza- 
tion of the trancacticn sent to reulcner? 


In. DUP: Are you referring tc what is 


ee 
oS ee 
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called a comparison in the trade? 
MR. BAYDA: Right. - 
Yes. There was, definitely. 
Do you have a copy of it? 
Yes. 
Will you produce it? 
Yes. 
The top. 
MR. BAYDA: Can we have this marked as 
Defendant Faulkner's Exhibit B for identification? 
Tis appears to be a xerox copy of two 
ducehents, one is headed with the name Tobey & Kirk, 
and the date of transaction 4s shown to be 6-7-72, 
date of settlement, 6-14-71, description of security, : 
White Shield Corp., quantity doesn't appeer. 
Well, it's just a xerox. 
MR. DUFF: Quentity dces appear on the 
side, but a portion of it didn't show through. 
Off the record.. 
(Discussion off the record.) 
MR. BAYDA: Broker to whom sold, name 1s 
Faulkner, Dawkins & Sullivan. Price, fourteen. 
(Xerox copy of two documents mark- | 


ed Defendant Faulkner's Exhipit B 
for identification, as of this 
commence ¢B47ING co. 
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Q Does Tobey & Kirk keep copies of comparisons 
sent to others, other brokers in the regular course of 
its business? | 
A Yes, 
Q And this is a photocopy kept by Tobey & Kirk in 
the reguisr course of its business? 
A Yes. 
Q When was that Tobey & Kirk comparison sent to 
Faulkner? | 
A On the 7th, I believe. 
MR. DUFF: That's dune 7, 19717 
1971, right. 
How was it sent, by mail, by messenger? 
Normally they go through the mail. This 
possibly could have been sent by messenger. I couldn't 
really answer that. 
Q Was a comparison of the trade which you made 
with Mr. MacMillan from Faulkner received by Tobey & Kirk? 
Yes. 
When was that received? 


Either the date on the 8th, or the Sth, I be- — 


MR. DUFF: Off the record. 
(Discussion off the record.) 
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- the number 44,000appears. Under "Description," the 
name White Shield Corp., .O5PV this firm makes a 
market in this security. 
(Photocopy of comparison fern 
addressed to Faulimer, Dawkins & 
Sullivan, marked Defendant 


Faulkner's Exhibit C for identifi- 
cation, as of this date.) 


[ 
Q Aside from the comparisons, are there any other | 

writings, letters or memoranda pertaining to that trans- | 
action with Faulmer on June 7, 19717 | 
MR. BAYDA: This appears to be a photccopy , 


of a comparison form, at the top the firm name Tobey 


& Kirk, quantity doesn't appear cn xerox. Descrip- 


| 
: 
| 
| 
| 
a 


tion of security 1s White Shield Corp. Price, fourteer 
Date of transaction, 6-7-71. Date of settiement, i 
6-14-71. : ; | | 
Will you mark this Faulkner's Exhibit D 
for identification? : 
(Photocopy of comparison form with © 
the name Tobey & Kirk at the top, 
marked Defendant Faulkner's Ex- 
hibit D for identification, as of 
this date.) : 
Q I would like to ask the witness to read the 
handwriting there, because I can't auite make it out. 
A Which handwriting? 


Q Anything other than the print. Or the typed. 
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2 i A You mean vo above here, this mark, right up here? 
: Q I can't quite see it from here, it looks like 
initials. 

A This is what you want to know? 

Q All right. Anything that is, that eppears to 
be handwritten on there. 

Would you jest read it in? Because I can't make 
out. : 

A Well, down below, next to Faulimer, Dawkins 
Sullivan, there is initial "D.K." Any question, call 
Mark Green F,D.S. 

On the top of the calito is a stamp, 1971, 

June 16, 11:50 a.m., with the initials A.S.C. next to 

Which is when this was received at Tobey & Firk. 

‘MR, DUFF: Has it been marked yet? 
MR. BAYDA: Yes. 
MR. DUFF: By this you are referring to 

Defendant Faulkner's Exhibit D for identification. 

_A Yes, sir. 

Q Refer to Defendant Faulkner's Exhibit B for 
identification, the photocopy of the Tobey & Kirk con- 
parison. 

Was a prospectus of White Shield Corporation delivered Se 
to Faulkner with that comparison a copy of which we heve 
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marked as Exhibit B? 

A No. 

Q What was the answer? 

A No. 

Q Was a prospectus of White Shield Corporation 
delivered to Feulimer prior to the delivery of that com- 
parison? 

A No. 

Q In the ordinary course of business of Tobey & 


Kirk, if securities included in a registration statement 


SS 


are sold, is a prespectus delivered to the customer with 
the comparison er confirmation of the sale? 
MR. DUFF: Objection to the question. It 
has two questions in it. 
‘One 1s with the comparison, and the other 
4s with a confirmation. 
MR. BAYDA: Let's take them cne at a — 


Q In the ordinary course of business of Tobey & 


| 
f 
: 
| 
: 
| 
| 


| 


Kirk, if securities included in a registration statement _ 
are sold to a broker or dealer, is @ prospectus deliv :red 


to the purchaser with the comparison? 


=o 


A Sometimes. 


ee 


Q What would determine whether or not a prospectus | 
is ‘elivered? 
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A Printer. 

Q Can you be more specific? 

A This registration jus. became effective on the 
7th. And it would take the company several hours, at 
least, 1f not a day or two, to have the final prospectus 
completed in order to be delivered to the purchaser. 

Q Vas 2 prospectus ever sent to Faulkner by Tobey 
& Kirk? 

A Yes. 

Q When was that? 

A I believe previous to the delivery of the se- 
arities, and with the detiver of the securities. 

Q With respect to the first delivery of the pro- 
spectus, who was it that sent the prospectus t» Faulkner? 
The name of the individual. 

A I sent them over. But who delivered then, I 
wouldn't know. One of our runners. 

Q Do you recall the date on which you sent them 
over? 

A No. Prior to the delivery date, which was the 
14th, I believe. 

Q Was there any transmittal accompanying the 
delivery of the prospectus on the first delivery? 


A I drn't believe so. 
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the June 7, 1971, prospectus were received by Tobey & 
Kirk? ‘ 

A I don't have the date. 

Q Does Tobey & Kirk have records which would 
show when those prospectuses were received? 

A They would show when they were used, not ne-- 
cessarily when they were received. 


Q When you say used, do you mean delivered? 


That's right. 


A . 
Q Do you have those records with you? 
A 


No. : 
MR. LANDAU: Off the record. 
(Discussion off the record.) 

Q Do you have the records which show when the 
prospectuses were used? 

A Yes. On the delivery tickets 1t would show that 
the prospectuses went along with the securities, and the 
delivery on the delivery. 

-Q Well, are there any records showing delivery 
of prospectuses prior to the delivery of the securities? 

A No. 

Q Prior to the delivery of the June 7, 1971, pro- 
spectus to Faulkner, was there any red herring preliminory 
prospectus delivered to Faulkner? 
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2! 
MR, LANDAU: By Tobey & Kirk? 
By Tobey & Kirk. 

A No. 

Q Was there any red herring preliminary prospectus 
delivered to any of the purchasers of the 160,000 re- 
gistered shares sold by Tobey & Kirk in June of 1971? 

A No. 

Q Delivery by Tobey & Kirk. 

A None. 

Q Do you know if there was in existence any such 
preliminary red herring prospectus? 

A Yes. 

Q Was any such preliminary red herring prospectus 
received by Tobey & Kirk prior to June 7, 1971? 

A Yes. 

Q Do you have a copy of any such red herring 
prospectus? 

A Yes. 

Q Would you produce it? 

MR. BAYDA: I would like to have the first 
five pages of this marked as the next exhibit for 
identification. ; 


MR. DUiF: That's a red herring dated when? 


s 
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ready testified he has no recollection of any per- 
sonal communications tetween him and anyone at Suez 
American. 

I don't know how this question follows 
from than answer. 
You may answer. 
I dan't know. 

Q Do you know if anyone at Tobey & Kirk gave 
such advice to Suez American Corporation? 

A No. 

Q Aside from the comparisons, are there any other 
writings or decuments pertaining to the transactions on 
June 8, 1971, with Suez American Corporation? 

A Not that. I know of. 

Q Did you know cn June 8, 1971, and prior to the 
trades with Suez American Corporation, that that firm was 
entering bid end asked quotations in the pink sheets? 

A Yes. 


_Q Was any ccmmissicn or other compensation peid 


_ to Tobey & Kirk with respect to the trades, the sales to 


Suez American Corocraticn? 
A Yes. 
Q Who paid it? 
A Customers. 
COMMERCE REPORTING CO. 
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Q What was the amount of that commission or ccm- 
pensation? 

A Normal Stock Exchange commission. 

Q When you say the cust-mers, are you referring to 
both the seller and the buyer or either? 

A The seller. 

Q Was ep ether consideration paid or given to 
Tobey & Kirk with respect to these trades to Suez Ameri- 
can Corporation? 

4 No. 

MR. DUFF: He said only the normal. 

(Question read.) 

MR. DUFF: Was that your question? Then 
I obfect to the form cf the question, because it 
doesn't say by whom. 

A Do you want me t> rephrase my answer? 

MR. LANDAU: No. Let's go back someplace. 

MR, DUFF: What wae the cuestion? 

(Question read.) 

MR. LANDAU: Was any other compensation 
paid in connection with the transacticn other than 
the normel Stock Exchange commission that he said 
was paid. 

MR. DUFF: And then there was added, to Suez 
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2 American. That's where I am having difficulty. 
3 How can this witness testify as to what 

4 was peid t> Suez American ty anyone other than-- 

5 MR. BAYDA: No. The sales to Suez American 
6 


Corporation. 


MR. LANDAU: That clarifies it. 

Q Are there any records of any commissions or 
compensation or other consideration paid or given to moey 
& Kirk with respect to the sales to Suez American Cor- 
poration? 

A Yes. 

@ Do you have them with you? 

A They would show on the customers! statements 
which we have already stated we are gring to furnish you. 

Q Referring again to Defendant Faulkner's Exhibit 
A for identificaticn, the second purchaser named, F.I. 
duPont, Glore Forgan, 700 shares. 

When was that sale made? 

MR. DUFF: You're going to be furnished 
with the tickets, Mr. Eayda. 
MR. LANDAU: Off the record. 
(Discussion off the record.) 
I think we have covered Suez American Corporation. 


off the veeord. 
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A These would come back with the stock, I am 


MR, DUFF: You are assuming you received 
them that bene. 
A That's right. 
Q Aside from the rejection forms, were there any 
other communications between Singer and Tobey & Kirk per- 
taining to the rejection? 


A Yes. 


A off the record. 


(Discussion off the record.) 


I 
of 
Q What were they? | 


A ‘gam Mullan, Singer & Mackie, called me and said | 
that they ere returning this stock, that any questions | 
should be taken up with Arthur Borden of Borden & Ball. 

Q When did Mr. Mullan call you? 

A I don't have the date. 

Q heswentnieny when did he call you? ; 

A Sometime in June. Or I would telieve around the | 
17th. | 

Q Was it prior to the time that you received the 
stock back from Singer & Mact.ie? 

A I don't know. 


Also, on September 17, and September 28, a Mr. Lawrence 
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| Beatus, Jr., partner of Tobey & Kirx, wrote two letters 
to the managing partner of Singer & Mackie, concerning 
this 1500 shares, which we will present as exhibits, with 
carbon copy to-- ' 
MR. LANDAU: It will speak for itself. 
A Arthur Borden of Borden & Ball, and Peter 

Landau, of Lawler, Sterling & Kent. 


Q Are there any writings or memoranda relating 


to the telephone conversation between ourself and Mr. 


a 


Mullan? 
Just small handwritten note that he had called 
a 
Do you have that with you? 
Yes. 
Will you produce that? 


MR, BAYDA: Can we have these marked as 


| 


the next three exhibits for identification. 

First is on the letterhead of Tobey & Kirk, 
dated September 17, 1971, addressed t» Singer & 
Mackie, over the signature of the name typed under in 


the signature Lawrence Beatus, Jr. | 
(Document on letterhead of Totey & | 
Kirk, dated September 17, 1971, +o 

Singer -@ Mackie, marked Defendant 
Faulimer's Exhibit I for identifi- 
cation, as of this date.) 
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A I would prefer not to answer that question. 

UR. DUFF: It's not a question of prefer- 
ence, it's a cuestion of whether you feel you're 
able to answer it. 

MR, LANDAU: Are you able to answer that 
question or not? 

re not, say you're not. 

A The way the question is worded, I would scy 
I am not able to answer that questicn. 

Q More specifically then, did Mr. Santangelo 
give you any instructions pertaining to the shares re- 
jected? 2 

A I still say the way the word "instructions" is 
worded into that question, I can't answer it. 

Q Did Mr. Sentangelo ask you to sell out the 
shares rejected? 

A Yes, he did. 

Q When did he ask you to sell out the shares re- 
jected? 

A When it finally became evident that thrceugh the 


efforts of the attcurneys ca both sides that there was no 


possibility cf a settlement or completing of this trans- 


acticn. 


Q And when was that, sir? 
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A Sometime around August. 

9) What were the circumstances by which it became 
evident? 

A Circumstances arose after the meeting at Feulk- 
ner's office, upon the conclusion of said meeting we 
were told by Faulkner that if there was any way that this 
transaction could be completed, it would be. 

And it wasn't until sometime in August, as I reca’l, 
that this was evident that nothing c uld have-- ne 
efforts to conclude this transaction would work. 

| Q Who at Faulkner said that if there were any 
wey that it cculd be done it would be? 

A Mr. Green. And I believe the gentleman who I 
previously stated I couldn't recall his name, who was 
introduced as a partner and officer of Faulkner. 

MR, DUFF: Would you recognize the nane of 
that gentleman if it were given to ycu? 

A I could. I think it was an Italian nane. 

Q Would it be Jack Cirenza? 

A I believe that is the correct name, yes. 


Q What were the intervening events between that 


meeting which you testified occurred on June 21, 22, or 23, 


| of 1971, which meade it evident that nothing could be 
worked out? 
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A These were between Faulkner and the attorneys 
for Faulkner, Lawler, Sterling & Kent, at whicn I was 
not present or a party to. 

Q Are you referring to meetings between representa- 
tives of Faulkner, and representatives of Lawler, Sterling © 
& Kent? 

A I don't know whether they were meetings or 
telephone conversations or communications. 

Q Do you know when they occurred? 


No, i don't. 


No, I don't. 


Q Do you know who acted on behalf of Lawler, 


| A 

2 Q Do you know who acted on behalf of Faulkner? 
| A 

U 


Sterling & Kent? 
A It would either be-- 
MR. DUFF: Do you know? 
MR. LANDAU: Yes or no. 
A I believe Mr. Landau. Or one of his other 
partners. Or associates. In New York or Washington. 
Q After the Faulkner rejection, were there any 
instructions given t» Tobey & Kirk by Mr. Byrnes? 
A Yes. 
Q Pertaining to the shares ee tooted? 


A Yes. 
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Q Do you recall the substance of the conversation 
with Mr. MacMillan? 

A Substance being that we had some stock for 
sale, and that I had learned that they had been the pur- 
chaser or an interested buyer in the stock previous to 
the 7th, and that is how this whole thing came about, end 
that naturally was what we discussed. 

Q Did Mr. MacMillan in the course of that ¢7n 
versation offer to purchase any shares of White Shield 
from Tobey & Kirk? 

A Yes. 

Q What was your response to that offer? 

A Response that we could not sell him the stock 


because it was still in registration. 


to give Hr. MacMillan a copy of the red herring prospectus, © 


which was marked Defendant Faulkner's Exhibit F for identi- 


fication? 


A I offered to give him a copy of the herring, 


the copies of the herring, whether it was that conversation. 


or one that I had previous to the 7th, and he told me 


that he didn't need one, because they hed already had one. 
ne i C4, i 


Q This being? 
Faulkner, Dawkins & Sullivsen. 
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Q Yu testified just now that you had more than 
one conversation. 
A Yes. 
Q To the best of your recollection, your second 
conversation involved what subject? 
A The purchase of the stocx. 
Q Did Mr. MacMillan offer to purchase the stock 
from you? 
A Yes. 
Q And what was your response to that? 
A Yes. 
Q Do I understand that you agreed to sell hin 
the stcck ‘on that second conversation? 
A No. I didn't agree to sell him the stock. 
Then your answer was not yes, 


Question was, did he offer to purchsse the 


And to that you answered yes? 


Yes. 


Q And I ask you then what was your response to 


that offer? 


A As I stated, that I could not sell the stock 
because it was still in registration. 


Q Now, you testified, I believe, that you had two 
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2 | or three conversations with Mr. MacMillan on the 7th of 
3 June. 
4 A That's correct. 
Q At the time of those three conversations, where 
were you physically located? 
A I was in the office of Mr. Santangelo, in the 
morning, early in the morning. 
Q Now, did you or Mr. Santangelo or anyone else 
present in his office place the call to MacMillan or did 
Mr. MacMillan call Mr. Santangelo's office? : 
A I believe that he called Mr. Santangelo's 
office. 
g Did he have a conversation with Mr. Sentangelo 
on the occasion of his first telephone call? 
A I believe so, yes. 
Q Do you recell what Mr. Santangelo told hin 
in tne course of that first conversation, to the best of 
your recollection? 
A I believe Mr. Santangelo's statement was the 
stock couldn't be sold because it was not freed up. 
Q That is the substance of what Mr. Santangelo 
said in the ccurse of thet first conversation? 
A That's ccrrect. 


Q Ten there was a subsequent cenversaticn, is 
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that correct? 


A That's correct. 


Q And was that also a call placed to Mr. Santangelo 


vy Mr. MacMillan? 

A That I couldn't be sure of, whether Mr. Sant- 
ange?o called Mr. MacMillan or Mr. MacMillan called Mr. 
Santangelo. 

Q All right. But however the call was placed, 
what was the substance of that conversation from the 
porticn of it vou heard? 

A That they had received word from the ottorneys 
fr White Shield that the stock was out of registration 
end could be traded. 

Q All right. And was there any furtner ccuversa- 
tion at that time? 

A Mr. MacMillan wanted to purchase the stock. 
And, as I previcusly stated, that the stcck-- thei tnere-- 
excuse me-- that they possibly had a commitment to an- 
other purchaser and they had to wait fifteen minutes to 
a half hour until they were sure that the other purchaser 

- was not going to take up the stock. 
Q And that's how thet conversation ended? 
A That's correct. 


All right, sir. 
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A I just-- I, my recollection is that Havenfield 
couldn't quite make up their mind whether they wanted 
to buy it or not. 

Q Was price discussed? 

A I am sure there was, yes. 

Q All right. But then ultimately the answer from 
Havenfield was no; is that what you have testified to? 


A I can't cuite definitely say that it was no. Sut 


I think we had made a commi***nt to come back to Faulkner 
| within fifteen minutes to a half hour, and at a certain 
! point I believe during this, Mr. MacMillen called back 


end at that point Mr. Byrnes forgot about Hevenfield. 


eo a 


| Q When Mr. MacMillan called, to whom did he speak? 


A He called Mr. Santangelo first. 


Q@ And whet d4d Mr. Santangelo say to Mr. Mac-_ 
Millan? 


A He said that we would sell them a block of 


stock. 


* 


Q Did you participate in any phone conversation 
at that time? 


A Not that I recall, no. 
Q Mr. Santangelo testified that after he had 
spoken with Mr. MacMillan, he said hold on, I'11 put 


Vin Ross on. 
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A I don't believe that's right. I believe Hr. 
MacMillan called me. 

Q Well, you were at Mr. Santangelo's office? 

A That's correct. 

Q Was the call routed from your office to Mr. 
Santangelo's office? 

A That's correct. 

Q Is that whet happened? 

A Yes, sir. 

Q What wes the conversation between you and Mr. 
MacMj.1).an? : 

A Mr. MacMillen called, and said he would like 
to purchase the stock. I asked him what the market was. 
He gave it to ue. 

Td did he give you? 

A IT believe: it was 15-5/8, 7/8 or 14-3/4, 15. 

I said we had a block for sale, and I asked him to give 
me a bid. 


Did he give you a bid? 


He did. He bid 14, for 44,000 shares. 


eS SS 


aes 


— 


And what was the form cof words he used? 
We bid 14 for 44,000 shares. 
What did you say? 


I said I'11 sell you 44,000 shares at 14, 
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Q Is that the end of the conversation? 
A I repeated it, to be sure that it was correct. 
And that was the end of the conversation. 
Q All rignt. : 
A And I believe als» he, upon concluding that 
he had purchased and I had sold, he yelled out across the 
reom, nit the bid. | 
Hit the bid? | 
Yes, sir. | 
Is that a term of art in the brokerage community?! 
A Meaning that the bid at that time in the market | 


was 14-5/8, or 1-3/4, that meant for traders to start 


Q That he had just purchased from you? 


A That's correct. 


| 
selling the stock. | 
| 


Q Now, you testified also, I believe, that you had : 
had discussions with Leason & Company. Is that correct? 
: A Yes, sir. 

Q Did you in the course of your discussions prior 
to Leason, offer them a red herring prospectus? 

A No, I didn't. | 

Q Was there any reason why you didn't? 


A Well, I think Leason hed just underwritten the 


company’s secondary, er whatever you would call it, and 
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2 that he was very well aware of everything that was going 

3] on 4n White Shield at this time. 

4 Q Do you have any knowledge as to whether in 
connection with any of the sales by Tobey & Kirk of the 
stock of White Shicld a preliminary red herring prospectus 
was offered to any broker or dealer with whom you were 
negotiating a sale of stock? 

By “you” I mean Tobey & Kirk. 

A May I have that question repeated, please? 

(Question read.) 

A No. 

Q To the best of your knowledge, in the case of 
any shares of White Shield sold by Tobey & Kirk for the 
plaintiffs, wes a final prospectus or copies of 8 final 
prospectus delivered to the purchasing broker at or prior 
to the delivery of the stock? 

A Yes. Every purchasing broker, or customer-- 

Q Well, I confine myself solely to the brokers in 
my question. 

Q Every purchasing broker at the time or in some 
cases prior to received several prospectuses with the 
delivery of the securities. 

Q You testified that there came a time when 


Faulkner, Dawkins & Sullivan indicated thet they would 
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not accept delivery of the stock. 

A Yes, sir. : 

Q Did you personally have any edaversabiens with 
anyone at Faulkner prior to the meeting of June 21, 22, 
or 23? 

A Yes. 

With whom did you speak, sir? 


ZT can't recall. 


Q 
A 
Q Did you attempt to speak with Mr. MacHillan? 
A 


No. T dm't believe it was Mr. MacMillan, 
it possibly cwid heve been, I gust don't remember who 
I spoke with. : 

Q ‘What was the substance of that conversaticn? 

A Somebody, whoever it was, at Faulkner, called 
one evening around six or nine o'clock, or six-thirty, 
with some questions on the prospectus, they were going 
over it. 

Q Do you recall what the questions were? 

A Well, they were questioning whether it was shelf : 
registration or secondary or they wanted to know exactly 

| what the situation was. 

Q What do you understand by the term "shelf 
registration"? 


A I had been inf-rmed by the company that this 
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was not a shelf registration, but technically this was 
a sort of e special situation which was defined as 
an uncoordinated wraparound registration of securities. 

Q How did the meeting of June 21, 22, or 23 
eccur; if you know? 

A I believe it cecurred at the request of Mr. Byrnes 
and Mr. Santangelco'through their friend Vanneck. 


Q Now, you have testified previously that Mr. 


uU 
eae a 


Green said at that meeting thet if there was any way for 


| 


| 
| 
| 


Faulkner to take the stock, they would try to do so. Is 
that correct? 

A Yes, sir. 

Q What did you do next after leaving that meeting, 
in connection with this transaction? 1 

A There was nothing I could do until we had heard 
frum Faulkner. 

Q Well, were you expecting to talk to Faulkner 
yourselves or were you leaving it to someone else to do 
that? 

A Our attorneys hed been informed, end I believe 
they had been in contact with Mr. Green, and that they 
were having their crn esnverseations back and forth. 

Q I show you 2 document and esk you if you are 


able to identify it. 
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A Yes. This is a copy of a memorandum which 
states on Tobey & Kirk's letterhead re White Shield, 
prospectus enclosed. If more desired, please contact 
Tobey & Kirk 422-8020, thank you. 
This document was-- 


I just asked you if you were able to identify 


Yes, sir. 


Was that document, is the document you have 


cee aeneee emer cena soem mame i PO OO ON TT 


before you a copy or is it one of a reproduced group cf 


documents? 

A This is a reproducticn. 

Q What was the form of the original of thet 
document? Was it a typed letterhead or was it a mimeo- 


graphed or otherwise mass reproduced document? 


A It was typed on a sheet of Tobey & Kirk letter- 


head, and then photocepied through the xerox machine. 
Q To whom, if you “now, wes that decument de- 
livered? 
A Tnis document was delivered to all the purchasers, 
with the delivery cf the securities, and the prospectuses. 
Q Are you referring now to the securities of 
White Shield? 


A Yes, sir. 
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2 Q And the prospectuses. 
MR. DUFF: I ask that thet be marked 

Plaintiffs' Exhibit 1 for identification. 

(Copy of letter on letterhead 

of Tobey & Kirk, re White Shield, 
marked Plaintif?fs' Exhibit 1 for 
identification, as of this date.) 

Q Mr. Ross, after the matter had been turned 
over in effect to your attorneys, Lawler, Sterling & Kent, 
did you keep track of what develcpments, if any, there 
vere in discussions with Paulkner, Dawkins & Sullivan? 

A Yes, I did. 

Q Were you being pressed by the plaintiffs as to 
what developments there were? 

A Yes. 

Q And what did you do in connection with their 
pressing you? 

A I told them that Lawler, Sterling was working 
on that, and were in ccntact with Faulkner, and there was 
nothing I could do, or would get in the middle of dis- 
cussions between latwyers. 


Q What did yeu do by way of finding out what 


wler, Sterling was doing at the tine? 


A I was in contact with Mr. Hicks every day or 


so, and just asked him if there was any new developments. 
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2 Q What were you informed from him? 
3 A I was informed that there was nothing up until 
4 the time that it was decided that this situation was 
not going to be ironed out and we might as well go ahead 
and sell the stock. 

Q I think you have testified previously that you 
were advised on or about August 9th that there was no 
hope. What was the nature of that advice, and from whom 
did it come? 

A I believe it came from our attorneys. 

Q Did they specify in any manner what it was that 
persuaded them that there was no hope of working this sate 

A No. , 

Q Had there been any prior discussions between 
you and the plaintiffs regarding selling out this stcck, 
in the eo of the summer of 19717 

A Not that I recall. But just that they wanted 
to get it sold out. We didn't sell any because we were 
waiting for our answer. 

Q I asked if there was any discussion. 

A Yes. 

Q Whet were the market conditions in the stcck 


of White Shield during the course of the summer? 


A The stock was depressed, and there was not any 
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sizeable bids in the stock around the summer months. 
Q In fact, the stcck fell right after the sale 
to Faulkner, did it not, sir? 
A Yes, sir. 


Q Did there come a time when you received sticker 


a 


amendments to the prospectus covering the shares being 
sold by the plaintiffs? 

A Yes, sir. 

Q Was that-- when approximately was that? 

A Within a day or two or three after the sale. 
To Faulkner on June-- 

Q Was there one or more sticker amendments? 


A I believe there was two. 


| 
| 
: 
: 
| 


Q All right. 

Do you recall receiving a sticker amendment dated~- 
ago you have a copy of a prospectus with sticker anend- 
ments? 

A We had one here, but I believe that the other 
counsel for Lawler, Sterling & Kent left with it. 

MR. LANDAU: Do you want to know the date 
of that sticker? 

MR, DUFF: I know it was June 18. 

MR. LANDAU? Off the record. 


(Discussion off the record.) 
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: Q Do ~you recall whether one of the sticker 
i 
t 


amendments, specifically the one dated June 18, 1971, 
contained the following language or language substantially 


similar, and I quote: 


"py virtue of its acting as broker on behalf of 


Messrs. Thomas J. Byrnes, Vincent Draddy, Peer T. 


Pederson and Francis R. Santangelo, in connection with 


their sale of approximately 145,000 of the shares offered 


hereby, Tobey & Kirk, 52 Wall Street, New York, New 
York, may be deemed an ‘underwriter’ as that term 4s 
defined in the Securities Act of 1933." 

A Yes, I believe that is the wording that was 
used in the sticker. One of the stickers. 

Q Do you recall at any time receiving an advice 
or a copy of an advice from Wnite Shield or its attorneys 
to the effect that the Securities and Exchange Commission 
had agreed with White Shield or 4ts attorneys that the 
names of brokers through whom shares were sold pursuant. 
to registration statement cculd be supplied by means of 
sticker amendment? 

A I don't understand that question. 

MR. LANDAU: Would you repeat that question, 
please? 


(Question read.) 
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A I don't recall. 

Q To the best of your recollection, in connection 
with the sales of White Shield stcck in August and 
September of 1971, were copies of a prospectus delivered 
to the purchasing brokers? 

A Yes. 

Q In every case? 

A Yes. 

Q Were these copies of prospectuses with sticker 
anendments? 

A Mee. 

Q Did Totey & Kirk at any time receive from 
Faulkner, Dawkins & Sullivan en official NASD reclema- 
tion or rejection form Number 801 similar to the ones 
sent by Singer & Mackie and marked Exhibit H for identift- 
cation? 


A No. 


Q In the course of your meeting at Faulkner, 
Dawkins & Sullivan on June 21, 22 or 23, 1971, waa any 
mention made by anyone there on behalf of Faulikmer that 
at or prior to the sale on June 7, Faulkner didn't knew 
that these shares were being sold pursuant to a registra- 


tion statenent? 


A No, I don't believe there was eny mention that 
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they didn't know. 

Q I think you testified earlier that the reason 
given by Mr. Green at that meeting for refusing the 
shares was 10 (bd) 6. 

A Yes, sir. 

Q You seid of the Securities Act, I assume you 
meant of the Securities end Exchange Act. 

A Yes, sir. 

Q Correction. Securities Exchange Act. Without 
the "and." 


> 


ferred to? on 


Did you at that time understand what 10 (bd) 6 re- 


A I had just heard of it. I didn't fully under- 
stand it. 


Q Do you now know what it refers to? 


A I think I understand part of it. I don't believe 


I understand all of it. 

Q I am not going to esx your legal opinion as to 
what it means. But was it et any time your understanding 
from that reference that Mr. Green was speaking of a 

- failure to disclose that the stock was in registration? 
Or out of registration, or being sold pursuant to e 


registration statement? 


sve meno it ten i ere 


A No, I don't believe it was-- 


= 
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Q Did anyone else at Faulkner at that time or 
during that period complain that Faulkner had been misled 
into buying stcck not knowing that it was being sold 
pursuant to a registration statement? 
A Yes, there wes e reference made that they were 
not fully aware of it. And I ststed that-- 
Q Well, when was that reference made? 
During this meeting. 
During the meeting of June 21, 22 or 23? 


Yes, sir. 


A 

Q 

A 

Q Who made the reference? 

A I believe it was Mr. Green. 
Q 


All right. 
— 

Was any inquiry made of Mr. MacMillan in your pre-~ 
sence by Mr. Green or anyone else at that meeting regard- 
ing the registration statement? | 

Yes. 

Was it made by Mr. Green? 
Yes, I believe so. 

In your presence? 


Yes. 


Do you recall what Mr. Creen said to Mr. Mac- 


I believe Mr. MacMillan was asked, and I believe 
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he said that he did know it was registraticn stock, yes. 
And I will add to that, that somebody in the room made 
a statement that Mr. MacMillan didn't know what he was 
talking about. 

Q That Mr. MacMillan didn't imow what he was 
talking about. 


sas ines iene snheramaeenme et: Smtr eee OE eet 


Who made that statexent? 


jane oeenn pean 


A The representative of Faulkner, whether it 


was Mr. Green or the other gentleman whose name I-~ 


Q Mr. Cirenza? 


A Yes. 


Q Did Mr. Vanneck sey enything about the regis- 


| 
yy 
| 
{ 
h 
i; 
f} 


tration statement in the course of that meeting? 
A I don't believe Mr. Vanneck made any statements. 
Q To the best of your knowledge, at or prior to 
the time of the sale on June 7, had you or anybody on 
behalf of Tobey & Kirk hed any communication with Mr. , 
Cirenza? 


A No. Not that I know of. 


tee ms epee ee 


Q To the best of your knewledge, at or prior to 


the June 7 sale to Faulmer, had you or anyone on behalf 


of Tobey & Kirk had any ccumunicaticns with Mr. Green? 


A No. 


» 


Q Did Mr. Mactiillan nave any response to Mr. 
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Green's suggestion that he didn't know what he was 
talking about? | 

A No. 

Q He just stood there dumb? 

A Yes. 

Q Did anyone else have any comment on that? 

A Not that I recall. 

Q Did Mr. Santangelo or Mr. Byrnes address Mr. 
MacMillen at that tine? 

A I believe they both made it clear that it had 
been stated that this stcck was coming from a seetationthon. | 

Q Did Mr. MacMillan say anything in ycur presence 
to Mr. Santangelo or Mr. Byrnes, at that meeting? 

A Not that I recall. Except I believe at the 
end of the meeting when we were breaking up, he apologized | 
for anything that had happened. 

Q Do you recall the form of werds he used? 

A I telieve he stated when he was-- when we 
were all leaving, I'm sorry for this whole natter. 

Q Did you hear him say anything to tne effect of, 
I'm sorry you're getting screwed? 

A Not that I recall. 

C Tre sales of White Shield stock which Tobsy & 


Kirk made for the plaintiffs in August and September of 
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1971, how were they made? 
A In the over-the-counter market. And by checking 
NASDAQ and selling them to the best bid on the machine. 
Q Do you have any knowledge of why it took from 
August 9th towards the end of September to accomplish 


those sales? 


A Yes. Because I previously stated the attormeys-- | 


Q No. Forgive me. That's not the question. 

Not why you sterted as late as August Sth, but why 
it took from August 9th to the end of September to dis- 
pose of the shares. 

A Pardon me, I understand now, 

Yes, because of the market conditions at that time. 

Q Was it part of the plan of disposition not to 
dump the shares cn the market? 

A At that present time I don't believe the 
market could have handlea forty-four or forty-five thousand 
shares just being dumped dowm without driving the steck 
considerably lower. 

Q In your judgment, could 4,000 shares have been 
disposed of expediticusly in the months of July-- well, 
in the month of July? 

A In the month of July there wes ean awful lot 


of stcck on the market end I am not so sure it could have 
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2 | taken an extra 44,000 shares. 


3 Q In fact, Mr. Ross, it is true, is it not, that 
4 in early June, 1971, four registration statements went 

into effect regarding the stock of White Shield; is that 
correct? 

A Yes, sir. 

Q And one of those registration statements 
covered some 800,000 shares in round numbers? 

A Yee, sir. 

Q And two of them each cevered some 400,000 
shares in round numbers? 

A Yes, sir. 

Q And there one a fourth one? 

A Yes, sir. 

Q Which covered some 300 odd thousand, is that 
correct? 

A I believe that is correct, yes. 

Q Which comes to e grand total of approximately 
a million eight hundred thousand shares of stock? 

A Somewheres in that vicinity, yes. 

Q Have you eny recollection how many shares of 
stock were in circulation prior to the effective dete 
of the first of these fcur registration statements? 


MR. BAYDA: Cbijection to the f>rm. 
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MR. DUFF: I'm sorry. I will be happy 
to correct it. 

What is the objection? 

MR. BAYDA: I don't understand what the 
questicn means, in circulation. You mean outstand- 
ing? 

MR. DUFF: Outstanding. 

MR. LANDAU: You mean cutstending or do 
you mean traded in the market? You mean float. 

MR. DUFF: All right. Let's ask it . 

‘4n two parts. I will accept the correction, I withdraw 

the question. 

Q Is it true thet to the best of your knowledge | 
the first of these four registration statements became 
effective on or about June 4, 1971? 

A Somewheres in that vicinity, yes. 

Q All rignt. Prior to the effective date of that 
first registration statement, have you any knowledge of 
how many shares were issued end outstanding of the stock 
of White Shield? 

A Yes, I did know that. But I, at the present 
time, it's slipped my pind. 


Q Have you eny present recollection of how many 


shares were in the float? 
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A Yes, I did know that, tco. But I could chec* 
it very easily by looking it up in the book, but I don't 
have it in my mind right now. 

Q Have you an approximation in your mind? 

A It would only be a guess, and I wouldn't care 
to guess. 

Q When did you eccmplete the distribution of the 
145,000 shares of the sale of the 145,000 shares of 
stock by Messrs. Byrnes and Santangelo, exclusive of the 
cancellation of these 45,500 shares by the two defendants 

A Somewheres around, I guess the 10th or 12th 
of June. 

q Mid -June? 

A Mid-dJune, yes. 

Q During the period when you were engaged in 
Selling that stcck, did any other broker-dealer other than 
Fauliner or Singer & Mackie raise any cuestion or objection 
to purchasing stock? 

A Yes. 

Q- Who was that other broker or dealer? 

A I don't recall. There may have teen one or 
two others. I believe the statements were that Faulimer 
and Singer had spread t ell around, and it may have 


been two or three other brokers that said I just don't 
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want to get involved. 

Q Can you give me the names of any one of them? 

A Wot at this time. I don't recall. 

Q Have you any records which would refresh your 
recollection as to the names of brokers from whom you had 
heard chat? 

A Yes. I might on my copies of the pink sheets 
which we have a photzstat someplace. 

Q Would you endeaver as part of these documents 
that you have agreed to produce to ascertain which brcekers | 
may have made that statement or similar statements to you? E 

A Yes, sir. 

Q Did any broker-dealer-- were these three 
broker-dealers, two or three broker dealers to which you 


have referred themselves in the pink sheets, to the 


pest of your recollection? 


A Yes, they 2i1 were. 
Q Has your firm in the past participated in sales 
of stock similar to this transacticn? 
A Yes. 
Q Acting for a selling shareholder under a registra- 
tion statement? | 
A ea, 3 believe s>. 


Q Was there anything in this transection which 
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2 | differed from the transactions in which you had previously 


3. participated? 

4 A Yes. This one was unique in the fact that 

5 | such lerge cuantities of stock all became registered 

6 within such a short period of time with one registration 
statement and another, after another's becoming effective. 

Q I think you testified that ycu had read the 
red herring pricr te entering into these sales e1zange- 
ments with other brokers. 

A Yes, sir. 

Q Was it your understanding that Messrs. Byrnes 
or Santangelo cr Draddy or Pederson were officers or 
directors of White Shield? 

A No, they were not. 

Q Was 4t your understanding that any one of them 
owned more than ten percent of the outstanding stock of 
White Shield either of record or beneficially? 

A No. 

MR, DUFF: I have no further questions. 
MR, BAYDA: Crose examination? 
EXAMINATION BY MR. LANDAU: 

Q I would like to clarify cone point. 

In your previcus testimony on questicning by Mr. 
Bayda, you said that you had had no ccenversations with 
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A I don't really remember, except that he said, you. 
know, he didn't want to have the communications between -- : 
going between Santangelo and myself. He would rather that : 


I talked directly to him. 


Q In other words, he asked you to get in touch with / 


Santangelo, is that approximately correct? 
A No. He asked Santangelo to get in touch with me. 


Q He asked Santangelo to get in touch with you? 


A That's correct. 

Q Ten I take it following that, Santangelo did get 
in touch with you, is that correct? 

A Yes, he did. That's correct. 


Q Cn the recollection of your first conversation 


Soe be ee eet em eer ae 


with Mr. Santangelo, tell me what you now recall was said 
by him and by you. 

A Okay. He said that he had 150,000 ais Wntte | 
Shield for sale of which he had 100 and some odd speken for 
and he wansed to know if we would de interested in buying a 
piece of stock, the remaining piece, which was, as we all 
know, 44,000 shares of stock. And I asked the question, is 
it good, clean stock? And he said, well, he was waiting for 
a final oxay or a letter of some sort Pion the SEC giving 
hin okay -- giving him an okay to sell the stock. 

Well, from the time of our initial conversation to. 
COMMERCE REPORTING CO. 
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the day of the trade, which was three days after, the stock 
had run about 2 points, I think it ran from 12 to 144, 
something like that. Every day i Lacvenwed my bid for the 
stock because I wanted to be in line with the market. Need- 
less to say, I could not bid a man twelve win the stock is 
selling at fourteen and a nalf. 

He called one Gay end he said, okay, the stock is 
free to sell. I think it was like fourteen i a half, 
three quarters. I don't knew the market on the stock. I'm 
just taking a guess. I said, I'll pay you fourteen for tt. 
He said, okay. He said, I'll have to have Vin Ross from | 
Tobey and Kirk call you and finalize this trade, because I 
clear through Tobey and Kirk. 

So, Vin Ross called and said, sold you 44,000 at 
$14.00, whatever the case may be, and the trade was done. 

Now, couple of cays after this, I don't know, I 
think couple of days before settlement date even, Ron had 
heard that some of the stock -- : 

Q Ron Lattuga. 

A And Ron said that he heard that there was some un- 
registered stock around and that -- this is when I got out 
of the conversation, by the way. And he called Yin Ross and 
told Vin that we were not scing to accept the delivery of 


the stock. 
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You called him before the closing date of the 
trade? 

A Before the settlement date of the trade. And 
told Vin that when the stock came in, and if it wasn't in 
good street name, or whatever, we were not going to accept 
the delivery. 

: Well, the stock came in in 1,000 share series, 
with a prospectus, if I'm not mistaken, a red herring, or 
whatever, and -- I got to go back a little. I'm sorry. Can 
I go back and give you 4 little more of the conversation? 

Please. 


Now, when we spoxe to Frank originally about the 


This is Frank? 

Santangelo. Mr. Santangelo. 

When we spoke to him about the trade, he said, if 
you'll look in the prospectus, you'll see that I was one of 
the selling stockholders in the secondary that was offered 
by Leason & Co., 0 forth. 

He says, this is away fron that secondary. He 
said, this is stock 4n another group that I belong to, an- 
other corporation that I belong to. And, he said ~- Isaid, — 
in other words, it's gocd, clean stceck? Ee said, it's good, 
clean stock. I'm just waiting for an SEC clearance on it. 
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Okay, fine. The only time I ever saw a prospec- , 
tus with regard to this stock where I saw Santangelo's name, 
| was when the stock was delivered in by mobey & Kirk. In 
other words, our cashier, Frank Powers <-- 

THE WITNESS: What was he, our controller? 

MR. GREEN: Head of Operations. 

A The head of operations at Faulkner, Dawkins came 
4n and he said, here's this guy's name, all this kind of 
nonsense. And I looked at it. I said, yeah, fine. 

THE WITNESS: Tom -- 

MR. DUFF: You can show that the witness then 
addressed Mr. Byrnés’s 

THE WITNESS: (continuing) ~- I don't remember 

. meeting you, Tom, but they told me you were present 

when we had the meeting, afterwards. I don't even ae 
member seeing your name or anything, to oe quite nnet 
with you, because I didn't look that far. The only name ! 
that I was certain about was the name of Frank Sant- 

angelo. y 

Q What specifically were you certain about, sir? 


say the only name you were certain about. 


A Well, because the only person I had contact with © 


was Mr. Santangelo. 


Q Alright. Now, let's go back a little. ‘What is 
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your present recollection of the number of conversations sain 
had with Mr. Santangelo, from the first time you spoke with | 
him after Mr. Santangelo spoke to you, to the time of the : 
trade. 

A I guess I must have had about a half a dozen con- a 
versations with him, mostly -- 

Q Well, let's just take it one step at a time. You | 
must have had a half dozen conversations and TI think you 
testified the first time you spoke to him was three or four : 
days before the trade. 

That's correct. 

Now, the trace was on a Monday? 

Yes. | 
Would you, in saying three or fcur days, be in- ‘ 


cluding the days of the weekend or are you speaking of three 


| 
or four business days? : | 
i 


A I am saying, business days. 

Q Alright, so, then, 4f the trade was on June Tth, 
a Monday, June 7th, 1971, you are talking about a period 
that embraces June 1, 2, 3; and or 4. 

A Okay. 

Q 1971. Does that fit in with your present weooks 
lection? 

A Okay. Go ahead. 
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Q Now, I think you have already testified that on 
the occasion of your first conversation with Mr. Santangelo, 
1-he told you that he had had left over frem his initial al-~ 
lotment of some 150,000 shares a figure which we have agreed 
4s approximately 44,000 shares. 

A OY¥es. 

Q Would you try tnd reconstruct for me, to the best 
of your present ability, everything that was said between 
you on that day regarding that -- 

ok 44,000 shares? 

Q (continuing) -- 44,000 shares of White Shield. 

A Well, needless to say I-introduced myself to him 
when he called. And he said he had 44,000 shares -- 


Q Wouldn't that have been, excuse me, wouldn't that . 


have been kind of pointless since you testified he called 


you? 

A Yes. 

Q So, he knew who you were. 

A But I didn't answer the phone, okay? Scmeone else 
did. I said, I'm Jim McMillen and Jay Vanneck, okay? So -- 

Q He said? 

A He said that he had about 150,000 shares of this 
stock for sale, of which he had alreadyplaced, internally, 


by the way, which I forgot to mention, over & 100,000 shares 
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: { 
of stock. And he had an overhang of 44,000 shares of stock 


would I be interested in buying it. I said, I'll be right 4 
back. So I had to speak to someone in abaree at the time . 
and ask him if it would be okay to make a bid on the stock a 
because it was, it is, or, I should say, it was, a fairly 
liquid stock, it used to trade in pretty good stock, you 
could move stock without any problem as a rule. 

Q How large a block had you sold previous at Faulk-. 
ner, Dawkins? : | 


A 60,000, 80,000. Not at Faulkner, excuse me. This | 


| 
| 
{ 
| 


Q Well, how did it come to be that Mr. Vannek asked - 


one, I was at G.A.Saxton. At Faulkner, Dawkins, I did not 


trade the stock. Ron Lattuga did. . 


you to take the call from -- 

A Because I was in charge of the desk when Jack 
Cirenza, who was the boss, was away. 

Q That's C-I-R-E-N-Z-A? 

A That's correct. 


Q Well, you indicated you had to talk with someone 


han aa 


you the stock on that day? Did he indicate that if he re 

weaved a satisfactory price he would sell it to you on that | 

day? 
I believe that if he had clearance from the SEC, 
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and I made a satisfactory bid, yes, I would have owned the 
stock. 

Q Well, what did you -- what did he say about -- 

A You're going over conversation, now, you see, 
you're going past ~~ you're asking me to relate it to you 
and yet you're going ehead of me. 

Q Well, you said you had to go back to someone and 
check on whether -- 

A Alright. But I had to go through a formality, 
okay? 

Q Okay. 

A Now, I called Santangelo back. I said, is this 
good, clean stock? Words to that effect. He says, I'm 
waiting for SEC clearance on it. As soon as I get clear- 
ance, yes, the stock will be free to be sold. 

Q Okay. Now, let me stop you there. 

A Please do. 

Q What do you mean, what did you mean, if it's dif- 
ferent or what do you now mean by good, clean stock? 


A Well, stock that didn't carry a legend. Stock 


that was not part of the secondary cr -- that he heid back 


from the secondary. Things like this. See, there's, for 
the sake of trading, or in the trading venacular, every time _ 
you see a big piece of stcck, the question that one trader 
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always asks when a large piece of stock comes in, is it 
clean? And we assume that the broker has gone through the 
motions and checked it with his legal department or com- 
pliance department or whatever to make sure that this stock 
was free to be sold in the street without any problem. 

Q@ Alright. In your experience, and you have had 
quite an extensive experience in the market, isn't the word, — 
isn't the phrase, good, clean stock, refer to stock that is 
not subject to a legend, for instance? : 2 

A That's correct. 

Q That has complied with the requirements of the 
1933 Securities Act? 

A Yes. 


g Or stock that is being sold pursuant to a recog-_ 


nized exemption under the 1933 act, is that your understand- | 


ing? 
Yes. 
In other words, private placement stock, for ex- 
No. Private placement stock? 


Yes. Stock that bears no legend, a stock that ts : 


MR. DUFF: Excuse me, 
(Short recess taken at this point.) 
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A Private placement stock, as a trader, you don't 
want to get involved in a stock that is private placement 
stock. Because what it does is take away, it takes you out 
of the sheets on the stock, or, as it is now, the NASDAQ ma- 
chine,and makes you a distributor. 

In other words, if I buy 44,000 shares of stock 
that's private placement stock, I have to place that and 
not be a market maker in this particular stock. And I 
don't want to do that. 

Q Alright, let me ask you this, a man buys stock 
from a company in a private placement. 
A Yes. 


He buys it pursuant to a letter of investient. 


The stock is then ledgened, is it not? 


Q 
A Yes. 
Q 
A 


Yes. 

Q That it was taken without registration under the 
1933 act, that it may not de sold. & 

A Yes. 

Q Alright. Two or three years down the line, he 
wants to sell the stock. 

A Yes. 

Q He procures an opinion letter of counsel and the 
ncuaeen removes the legend. 


COMMERCE REPORTING CO. A-275 
180 NASSAL STREET, NEW YORK,NY. 10038 - WOrth 4-3567 


ed 


Deposition of James MacMillen 


MeMillien 


Yes. 


Does that meet with your definition of good, clean 


No. 
It does not? 
A No. Leo, your talking today's rule, okey? 
I believe you're talking today's rule. Three or four years” 
ies % think it was a little different. 


Q Alright, tell me what you understood the rule to 


A What I understocd, ckay. Everything thet hap- 
pened in private placement stock, I believe, first, the 
legend had to be taken off by the company, and then the stoc 
had te go into the SEC, then it becomes stock that is now : 
saleable. 

Q When you said that stock had to go into the SEC, 
what do you mean? 

A It had to be cleared by the SEC. 

Q Cleared in what way? 

A To be sold in the street as good, clean stock. 

Q What does the SEC do to clear it, or what did it 
in 1971? 

A I would assume they would check tne legend, make 
sure that it wasn't -- what could I say? I guess they would. 
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have to check to see if the stock wasn't fraudulent stock. 
I guess somebody would have to check on it, if I'm not mis- 
taken, to see that the stock was registered with the company, 
the company and their attorneys have taken the legend off, 
and, therefore, they would allow the stock to be sold. 

Q Okay. What did you understand to mean when he 
said he was awaiting clearance from the SEC? 

A I figured that he owned some insider stock that 
required a notification by the SEC that they reccgnize him 


| 
as one of the holders, the inside holders of the stock. 


And that they would have to go thragh the motions checking 


with the attorneys for the company to make sure that this 
stock was -- that the lesend was taken off the stock by ene 
company's attorneys so he can -- so he would be allowed to 
sell it. 

MR. DUFF: I'd like that read back. 

(Answer read back) 

Q Well, in this first conversation you had witn 
Santangelo, he indicated he was waiting for SEC clearance, 
is that correct? 

A Well, now, the first conversation? I don't re- 
call, I'll be quite honest with you. I don't gests. 

Q Well, then, you indicated earlier that that same 


day you called him back after speaking to someone. 
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Yes, that's correct. 

Q Whom did you speak to? 

A Who did I speak to? I had to speak to Jack 
Cirenza and ask Jack if it would be okay for us to -- 

© What was Mr. Cirenza's title at that time? 

A Jack was just head of the trading department, 
no executive title. 

Q What did ycu tell Mr. Cirenza? 

A I told nim that Jay Vanneck had this phone 
or words to this effect, I don't recall, needless to 
this is conversation, you don't remember, that we're 
offered 44,000 shares of white Shield. 


I said, it's a stock that's fairly liquid. f we | 


buy it, there is a possibility we'll be able to make a trade. 


t 


He said, well, if you think you can make a trade out of it, 


then go throush the motions and do uhabever you have to do. 
To me, going through the motions was to ask him if the stock | 
was good, clean stock. . 

Q So then you called him back? 

A Yes, I did. I had to call him back. 

Q And by him, I mean Santangelo. 

A Santangelo, cia s correct. 

Q Alright, now, do you have any recollection of what 
passed in this particular conversation? This is your second | 
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conversation with him on that first day. 
A I told him -- well, as I told you, I asked him if 
it was good, clean stock. | 
Q That's what you asked him the first time, or am 


I wrong there. 


A No, the first time -- no, you're right, the first 


time. And I must have asked the question again, just to be 
certain -- 

Q Yes. 

A (continuing) -- for our own records. And he said | 
any day now he expected a letter from the SEC allowing the 
stock to be sold and -- 

Q Did he use the word, letter? 

A I'm sorry, he said, expected notification, I'm 
sorry, from the SEC that this stock was okay to be sold. 

Q Okay. 

A And then I think that was the extent of the conver- : 
sation. Then the stock got a little better, if I'm not mis- 
taken. | 

Q Well, let's just stop there. 

A Okay. 

Q That was the extent of the conversation, no trade 
was discussed? 


A No trade, no. 
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Q Was any price discussed at that point? 
A I don't recall. I don't recall. 
Q Now, after having this conversation with Mr, 
Santangelo and before any prior -- subsequent conversation 
with Mr. Santangelo, did you talk with anyone else about 


this potential trade? 


A I didn't, but Ronnie did, with regard to, you know, 


what we are going to do if we did buy it, you're making 
reference to. 
Q Well, if Ronnie did, then presumably you had a 
conversation with Ronnie. 
A Oh, I had to tell him. He was trading the stock. 
It wouldn't make sense for me to buy his stock and not tell 
hin. ; 
-* 
Q I'm just reminding you you had a conversation with 
Ronnie. What did you tell Mr. Lattuga? 
A Told Ronnie there was 44,000 shares of stock for 
sale. And I told him I had a conversation with Jack. I 
told Jack that it was a stock that moves in pretty good 
sizes, that we should have “a problem getting rid of it if 
the market conditions were right. So, Ronnie says, well, 
let me call up, who was it, Mitchum -- 
Q Jones? 
A Yes, Mitchum, Jones, I think Kenny will take some. | 
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And let me call up Singer, Mackie, I think Jimmy, meaning 
Jim Mullens of Singer, Mackie, I think Jimny will take some. 
Well, I think that they agreed on a cleanup, which is buying 
the whole thing, and assuming the trade was free and clear, 
that one guy would take 10,000, meaning Mitchum, Jones and 
Singer, Mackie would take 5,000. So, that's 15,000, which 
would leave us with 29,000 shares of stock. We had a short 


position at the time, if I'm not mistaken. 


Q This is a short position quite apart from this 


potential trade? 
A Right. 
Then the stock started to run. 


Q By run, you mean -- 


ee a are eee a ne eee nme mn 


A Going higher. So, I had conversation with Frank. 


And I called him up -- 

Q Before you get on with this next conversation with 
Frank. If I understand you correctly, after your two con- 
versations with Santangelo on this first day that you spoke 
with him, you spoke both with Cirenza and with Lattuge? 

A That's correct. 

Q And Lattuga, in effect invited Mitchum, Jones and 
Singer & Mackie to take a portion of the stock which you 
would buy, if you bought it, is that correct? 


A Yes, that's correct, right. 
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Q Now, when was the next conversation you had with 
Frank Santangelo? 
A As I said, the stock atarted to run up. And the 


next day, I called him and asked him if he had any word yet 


i 
! 


from the SEC with regard to the stock. He mead, no, he's 
expecting it any day now, or any minute, or whatever the 


case may be. 


| 
| 
Q Was there any discussion of pricc in this partious 


lar conversation? 
A Somewhere along the line, I did have conversation | 


or discussion with him about price, but I couldn't tell you | 


a ee ne 


the time or the day, okay? And then I called him again in 
the afternoon and I asked nth 44 , 
Same day? 
Same day, right. 
In other words, the second day. | 
No, no. This ts the second time in the second --, 
same day, right. So, I asked him -- he expected te hear : 
word, so I figured i t'd try him in the afternoon, because 
there seemed to be some anxious buyers out there. I Figured 
-- the only time to sell them is when there's buyers. : 
So, I called him. And he said he still hasn't nad 
vord. And the next day -- 
Q That was the third day? 
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A The third day, right, which was probably Friday, 
I guess. 


a) Well, if the third day was Friday, then the first 


1 
day would be Tuesday. 


A Yes. No. Wednesday would be the first day. 

Q I beg your pardon, Wednesday, Thursday, Friday. 

A Right. I think I had -- Ronnie had asked me to 
call him to ask him if he had any word yet. I spoke to hin. 
And he said, no, nothing yet, or, whatever. I went out of 
the room for a while to get lunch or something, and the 
stock was still going, I guess, and Ronnie called him. 

Q Where was the stock at this point, if you eee | 

A I think it was around 133, 13}, somewhere around 
there. And Ronnie called him and asked him if he had any 
word. He said, no. So, I said, okay, Ronnie, let's wait one 
more time. This afternoon maybe I'll give him a call to : 
find out if and when. 

Q To the best of your knowledge -- and we're now 
talking about Friday. . 

A Yes. 

Q (continuing) -- that was the first time that Mr. 
Lattuga called Frank? : | 

A You know, here again, eo, the day, I couldn't. 
tell you. But I know there was a time when I walked out oe 
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the room, and I have to assume it was like on the third day 
he called him and asked him if he had any word yet, cr -- | 
here, again, these are the questions you're going to have 
‘to ask Ronnie, what transpired in conversation between he 
and Santangelo, okay? 

Q Okay. | 

A Then, I said, well, I'll call him later on in the’ 
afternoon -- 

Q $till Friday? 

A Right. 


(continuing) -- to find out. And Frank had told 


<n  mettt mlie aaen A OO 


me, I guess, that he didn't hear anything, and, you know, zy | 
guess it's: just a forgotten item for the weekend. I said, 
we'll just have to go into Monday. Then Monday -- 

Q Before we get past the weekend. 


A. Okay. 


: 
, 
[ 
| 
' 
i 


Q Have you any recollection of how many shares of 
White Shield Faulimer, Dawkins traded that Friday? 

A No, I don't. : 

Q Well, forgetting specific numbers, was there a 
_ large volume? 

A I couldn't answer that. Herc, again, you got to 
remember, Leo, I don't trade the stock and I'm not con- 
cerned with the volume figures. That would be Ronnie's 
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problem. My only concern was the trade that was to take 
place with Santangelo, and anything around that would be 
problems that would concern Ron and this stcck and not me. 

Q This particular potential trade had to be ad- 
dressed to you by Mr. Santangelo? 

A Yes. 

Q Would you derive any additional compensation from 
consummating that trade? 

A Absolutely not. 

Q Did you become aware that on June Uth, which was 
the Friday we're speaking about, 1971, three registration 
statements had become effective with respect to stock of 
White Shield Corporation? Were you aware at thet time? 

A I wasn't aware -- I'm not even aware -- this is 
the first I heard of it, Leo. . Iwasn't aware at all. 
I wasn't aware at all. 

is] Well, did you at the time prior to June 7, 1971, 
and I mean you, personally, not Faulkner, Dawkins, make any 
teventrnieten or any calls to White Shield Corporation or 
its attorneys? - 

A Prior to this trade? 


Prior to this trade. 


Q 
A Or their attorneys? That would be -- no, I -- 
Q 


You did not? 
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A No, I did not, Leo, I don't recall. TI think 
that would be Mare Green's department, anyway. 

Q Okay. Now, then, that takes us up to the weekend, | 
What happened Monday? 

A Monday -- 

Q June 7th. 


A Well, we finally got the call. Here again, the 


time of day, I don't know. We finally got the call, and he | 


says, okay, he says, I finally got SEC clearance. The stock 
4s okay to be sold. We said, okay, I'll pay you fourteen. 
I'11 bia you fourteen for the 44,000. And he said, sold to : 
you. But I have to huve Vin Ross call you from Tobey & Kirk 
and give you, you know, the trade, because Tovey & Kirk does 
my clearing. 7 
So, Vin Ross called. He says, I'm Vin Ross, Tobey 

& Kirk. I sold you 44,000 shares of Wiite Shield at 14. 
Thank wea : 

Q How did you settle on the $14.00 price? 

A Well, I think we took it about haif a point or 
3/8ths of a point off the market that day. Because it was 
a good size piece -- 

Q So, the market was 144, 14-3/8ths. 

A Let's say, 144, 3/43 was the market, or 144, 15 


was the market. And we just said, I'll pay you 14 for it, 
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which he thought was a fair price, anc which we felt was a 


fair price. And we bouscht the stecck. 

Q When you say, the market was 143, 14-3/4, are you 
speaking of the bie price or ask price? 

A 143 price, I'm giving you both the bid and ask 
price. I'm assuming this was bid and ask price cf the stock 
at the eine. 

Q Well, what led you to believe that 14 in those - 
circumstances would be a fair price? 

A Because it's a sood size piece of stock, Leo, and, 
usuali. you take a discount from the present market price. 

Usually, you take a discount from the market price 
on a good size block of stock when you feel you have no 
nroblem moving it. And 14 was a good price. Especially 
since, I'd have to say, especially since the day he came in, 
he initially started trading with us, the stock was selling 
st $12.00. So, I imagine he felt he cid substantially better 
than the initial day of conversation with us and why look a 
gift horse in the mouth, so to speak. 

Q Now, was there any discussion regarding whether 


the stock was clean or not on this Monday? 


A I believe we did ask that question one more time: 
you got the SEC clearance? is it gocd, clean stock? And he 
says, yes. We said, okay, fine. And we wrote the ticket. 
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Here, azain, that was when Vin Ross called us and said, 
44,000 I sold you at 14, 

Q _ Alright, now, I think earlier this morning you 
testified that a day or two after this trade, you heard that’ 
the stock might not be good. | 


Two days prior to settlement date I said to you, 
Ckay. What did you hear and from whom did you 


A I dién't hear it. This is what Ron had heard. 
Q Alright. What did Ron tell you?- 
A well, here, again, he told me that he heard that 


there was some unregistered stock fleating around after the |_ 


| 
hear it? : 

: 

{ 

\ 


secondary, and that Tobey & Mirk were just selling stock in q 
another market, after we had bought this piece of stock from 
him. : | 

2 Now, is this the first occasion you heard about a | 
secondary? 

A I don't understand what you're saying. What 
secondary? 

g You just testified that Ron said he heard -- 

A The secondary was the stock offer by Leason & Coos 
which we knew about, of 700 ene odd thousane shaves of stock 


4f I'm not mistaken. That was the secondary we know of. Okay 
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I mean, I knew about the secondary; that was obvious. 

Q Alright, now, what de you mean when you say 
secondary, for the record. 

A Secendary? Isstock offered by selling stockholders 
of the company right now. 

Q Offered how? 

A Through a broker dealer. 

Q With or without a registration statement? 

A With a registration statement. 

7 Q Okay. So you knew that there was a nentiebeatign 
statement in effect as to stock of White Shield, a pecictra. 
tion statement, is that correct? ‘ 

A That's correct. : . fa 

Q When was the first time you knew that? 

A Oh, way before this trade took place, I could tell 
you quite frankly. 

Q How lons before? 

A As a matter of fact -- wait a second. When was 
the day that secondary was effective? 

Q I don't know which secondary we're talking about. 

The secondary by Leason & Co. 


Okay. We knew about the secondary about a month 


A 

| Le 
Q My information is it became effective on os 
A 


before it became effective. Everybody -- when there's a 
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secondary, you have to file. Everybody knew that Leason 
was working on a secondary. 

Q When you say, file, what do you mean by file? 


With the SEC. 


A 
Q Okay, so you knew there was a secondary. 
A 


That's correct. 

Q In a stock in which Faulkner, Dawkins was making “| 
market, is that correct? : 

A That's correct. 

Q Did Faulkner, Dawkins, to yous dnedbetan, obtain 
a copy of the red herring respecting that resistration? 

A I would a -- well, here again, I don't know, but 
I would assume they did. 

| MR. BAYDA: He asked to your knowledcze. 

A To my knowledge, no, I did not know. 

Q Did you not tell me in a telephone conversation 
we had about a month ago, that Faulkner did have a regis- 
tration statement prior to the trade? 

A No, I did not tell you that, Leo. 

Q Well, then, my recollection -- 

A What I told you was that when the stock was de- 
livered, the 44,000 shares was delivered, it was delivered | 
with a prospectus, or a red herrings, ard in it we saw : 


Santangelo's name. And that's the only time I ever saw 
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anything in writing with regard to White Shield. 

Q Did you see that prospectus or red herring? 

A I only saw what was shown to me by Frank Powers, 
was, as I told you, he opened the page and showed me Frank 
Santangelo's name. And a bunch of other people's names, if 
I'm not mistaken, as selling stockholders. : 

Q Okay. What do you understand by the term, red 


herring? 


A It's Just a preliminary prospectus with a finalized 


prospectus to follow. 

Q Alright. Well, is it clear in your own mind that 
what you saw on the day of the delivery of the stock could 
not have been a red herring? 

A Leo, here again, I did not see the cover of -- to 
my knowledge, now, here again, I did not see the cover of 
this red herring or prospect:.s. All I saw was the page 


opened to the names unat showed -- the page, rather, that 


nN 


showed Frank's name, rather, so forth, as stockholders. 

Q Do you understand that a red herring is a prelin- 
inary prospectus in advance of registration, and that a final 
prospectus is something that is issued after the registration _ 
statement? 

A That's correct. 

Q Is it also your understanding that the prespectus 
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Q Alright, when was it read to you? 

A Two weeks ago, I guess. 

THE WITNESS: Was it, Mike, when I was up in your 
office? 
MR. BAYDA: Approximately. 

A Approximately, two weeks ago. 

Q And did that report refresh your recollection as 
to what transpired in June of 1971? 

A Leo, it was everything I already knew. I mean, 
there was nothing in it to recall except what I'm telling 
you right here now. It's just a, you know, a month after 
something takes place, when you don't think that much of it, 


you know, it's just another trade in your life, you don’) 


place it in any -- you don't give it any place of importance 


in your life, so. 

Q You regard this as just another commonplace trade, 
is that it? : 

A Leo, at the time I did. 

Q When did you stop regarding it as a commonplace 
trade? , 

A When all this litigation came up. And I didn't 
get involved in the conversation of it until about 6 or 9 
months ago, then I never heard word from anybody again. 
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Q Didn't you attend a meeting at Faulkner, Dawkins 
on or about June 23, 1971? 

A Yes, I did. 

Q Do you recall who was present at that meeting? 

A Well, there was Vin Ross, Frank Santangelo, Tom 
Byrnes, who I didn't know, was a blank face to me at the 
time, Mare Grcen and I forget who else. kon Lattuga, I'm 
sure was there, right. And myself. 

Q Anyone else from Faulkner? 

A I don't recall. I don't recall. 

Q Do you recall what was said at that meetings? 

A No. I just discussed at the meeting probably 


everything I just said to you here with regard to the trade 


| 
itself. Beyond that, it became a’problem for Mare -- it was 


Mare Green's problem and I think they entered into discus- 
sion with Santangelo and Tom Byrnes about it at a later eee. 
7 Well, put at that meeting, were you not aware that 
Faulkner had cancelled the trade? 
A Oh, yes, I was aware of that. 
Q Were you not aware that -- well, strike that. 
What do you recall was said at that meeting and 
; by whon. 
A I don't recall any of that meeting, I'll be quite 
honest with you, Leo. 
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Q Dic you have any conversation, private or other- 
wise, with Santangelo? 
A I never entered private conversations with that 
man at all. | 
Q You never said hello or goodby to him? 
A If that's important to you, then, I did say. Tf 


met, the man and shook his hand, as I'm sure I did probably 


with Tom, and I didn't remember him. And I shook hands with 


Vin Ross. If he were Vin Ross, I probably wouldn't even 
know him (indicating.) 

Q You didn't say to Frank Santangelo that you were 
sorry about all this? 

A I might have. If that's what Frank recalls, i 


might have said it. I'm not aware of it, if I did. 


a 
i fr ae 


Q Well, you wert Os that time, were you not, that 
Faulkner was bonbenttie: a still contends, that your ver=| 
sion of what was said between you and Santangelo, and 
Santengelc's version, were quite different? 

A So, what are you trying to tell me? 

Q I mean, your aware there was a dispute of what 


_ was said? 


Obviously, there was a dispute, or I wouldn't be 


Well, I assume that, too. 
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o Let me ask you this, you have testified that a 
couple of days before the closing date Faulkner learned that 
there were some shares being sold < how did you describe it? 

A Unregistered stock. 

Q (continuing) -- unregistered stock outside the 
secondary. 

A The Leason secondary, yes. 

Q Now, what did you understand that to mean? 

A That there is unregistered stock, that's the only | 
way I can describe it. In other words, stock that was not 
registered with the SEC or any other legal body that had 
anything to do with makeing stock gocd clean stock to be sold 
in the Street. 

Q Was it your understanding that *aui.mer was going 
to cancel this trade beceuse it had reason to believe this 
stock was unregistered? 

A I can't answer that. I don't kmow. Listen, I 
told you, after the trade, I stepped out of che picture. 
This is conversation that -- this 1s something Ron had heard — 
and he just conveyed it to me. And, thereafter, the conver~ 
sation took place between he and Mare Green, and I was com- 


pletely out of that picture. 


Q What did Ron tell you, precisely? | 


A That there was unresistered stock around and he 
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had believed that this misht be part of it. 

Q I see. He believed that this misht be unregistered 
stock? 

a That's correct. 

Q Was it your understanding that Faullmer could not 
take it if it was unregistered stock? 

MR. BAYDA: I object. I object to that Gceaeacn. 

Q Alright, you may answer it. 

A Nobody would take unregistered stock en Wall 
Street. 

Q Was it your understanding in June of 1371 that that 
was the reason why this trade was being cancelled? 4 


MR. BAYDA: I object to that question. 


A I don't know, Leo. 


Q Did you have any other trades in White Shield 
during the month of June, 1971, you, personally? I don't 
mean for your own account. I mean you as a trader for 
Faulkner. : 

A Leo, we traded the stock, you Imow, we bought and 
sold stock from other brokers in the Street, of course we 

had other trades. 

Q How long was Faulkner selling this stock in June 
and buving it? 

b How long? I assume for the entire zonth. 
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No sir. 

MR, BAYDA: I prepared it. 

MR. DUFF: Alright. 

THE WITNESS: I'm sorry. I thought it was a —— 
of the letter you sent ‘a with the subpoena. 

No. 

I'm sorry. Okay. 

- So, this affidavit was prepared by Mr. Bayda? 

That's right. 

And it was reviewed by you? 

Yes. 
Q In reviewing it, what specifically did you check 

for, if anything? 


A Well, specifically, I was checking for the mestions 


I had directed to Mr. Santangelo with regard to the trade 
4tself. And how the stcck, rather, not how the stock, but 

4f he was selling stock in addition to the secondary which 
he was the selling stockholder in, or if this was good, clean 
stock away from that seccrndary, as he had stated. 

Q Now, you stated in parasraph 6 of this affidavit 
that because Faulkner was a market maker in the common stock 
of White Shield Corporation, and accordingly could not par- 
ticipate in a distribution thereof, I specifically asked ™r. 


Santangelo in one of our telephone conversavions prior to 


COMMERCE REPORTING CO. 
150 NASSAU STREET NEW YORK, N Y. 15038 * WOrth 4-3567 


A-297. .. 


Deposition of James MacMillen 
McMillen 52 
June 7, 1971, whether his shares were part of the registered 
distribution. He answered that his shares were not part of 
the registered distribution. f 
Now, is that a correct statement? 

A Yes. 

Q Alright, let's take it part by part. What do you © 
mean when you say that because Faulkner was a market m ker | 
4t could not participate in a distribution? What did you 
understand this to mean? 

A What I understand any distribution to mean is you a 
have to take yourself cut of the sheets or out of the machine! 
as it is today, as a market maker inthat particular stock win 
distribute it without soliciting. ! 

Q Alright, what do you understand the word distripu- | 
tion to mean? . 


A Just what I told you. 


{ 
i | 


Q No, you told me what a market maker had to do if — 
he was participating in distribution. You didn't tell me 
what you undetstood the word distribution to mean. 

A Distribution is the selling of stock by a known 
naeteet maker through retail sources. 

Q Through or to? 

A Through. 

MR. BAYDA: Would you read back the question and 
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answer, please? 

(Reporter read back question and answer.) 

You do mean through? 

Through. 

Selling of what? 

Shares. 

Any shares? 

Spevific shares, right? Not every stock is a 
distribution. 

Q Well, what in your mind -- you made this affidavit, 
whoever prepared it, you made it and you put your signature 
to it, and you have said in it that because *sulkner was a 
market maker it could not participate in the distribution ot 
the stock of White Shield. 

Now, I would like to know what you understand the | 
word distribution to mean. Or at least what you understood 
4t to mean on May 3rd, 1973. 

A Well, distribution is the selling of stock, in 
this case, 4 stoc!: such as White Shield, through retail 
channels other than -- to other than market makers. In 
other words, if yourea retail firm you can sell it internal- 
ly and tag on a credit for your retail salesman, to en- - 
able them to make money. 

But as distribution stock, you cannot solicit 
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stock if you're to sell it in the Street. If you had dis- 
tribution stock, you cannot call a trader up and say I have 
got 5,000 shares of distribution stock for sale. That would | 
take that market maker risht out of the sheets on the stan” 

Q But what is distribution stock? 
MR. BAYDA: I obfect. I object to any further 


questions along this line. 


MR. DUFF: Well, you're entitled to object all you 


want. This is an affidavit which you secured this 
gentleman's signature to, in which you got him to say 
what was convenient for your case. : 

MR. BAYDA: I cbject to thet characterization aise! 

MR. DUFF: The judge can rule on whether it's ep- 
»ropriate or not. 

MR. BAYDA: There's been no testinony that I got 
the witness to say anything. 

MR, DUFF: His signature appears on this and he 
has testified -- 

MR. BAYDA: I'd like to repeat, the witness is not 
an attorney. And we're discussing legal terminolozy. 

MR. DUFF: And so you think it is appropriate for , 
an attorney to set up a luzal trap end have a non-at- 
torney sign it, not knowing what he is signing? 

MR. BAYDA:. I object. 
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MR. DUFF: The man has just testified quite clear- 
ly that he does not know what a distribution 1s, and 
yet you had him testify as to what a market maker can 
or cannot do with seanese -- 
MR. BAYDA: ‘hat's correct. That's correct. 
Q Now, I ask again, sir, what you understood on May 
3rd a distribution to entail -- 
MR. BAYDA: Objection. 
THE WITNESS: I think I already plawered it. 
MR. DUFF: Your bu dectien is noted. 
A Leo, I already answer ed it. I'm not going to an- 
swer it again. : ) 


Q I don't think you have answered it. 


MR. DUFF: May I have the last answer back, please? — 


(Reporter read the last answer back.) | 

A. If he purchased it. 

Q Well, as I read your last answer, you have told us ~ 
who can buy and whe san sell distribution stock, but you have — 
not told us what distribution bie is. 

MR. BAYDA: Objection. __ 
Now, do you know what distribution stock is? : 
MR. SAYDA: The question has been asked and answered, 
MR. DUFF: I don't think it has. And all we're do- 
ing is setting cumeeteen us fox a visit to Judge Genter) 
: oe COMMERCE REPORTING CO. | 2 
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You may move to strike any answers that the witness 
gives, if they're irregular. if your objection is as 
to form, I will be happy to correct my question to 
comply with the requirements of form. But so far as 
relevancy goes, you have your objection, it is very 
plainly on the record. 

MR. BAYDA: This is the third time the same oun 
tion has teen asked. i 

MR, DUFF: It 4s the third time, and, hopefully, 


we will get an answer. 


| 
a 
| 


THE WITNESS: Leo, repeat your question again, 
please, if you don't mind. I'm not being picky with, 
you, believe me, okay. Because ae : 
Q What you answered me last time -- 
A Okay. | 

Q (continuing) -- is what you can and cannot do with 
distribution stock. 

A Leo, that's the -- 

a What I would like to know is what yeu mean by 

distribution stock? 
MR, BAYDA: Objection. 

A Teo, I answered it as a trader would have to an- 

swer your question with regard to his position in a particu-— 


lar stock and what he's able to do if he peugne and sold that 
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stock through his own retail from another retail firn. 
And I think that's the way I have to answer it, 
as a trader. What I'm doing is taking away my narketabtiity 
by getting myself involved in distribution stock as a trader. 
Q This only raises the question again, Jim, what do 
you mean when you say, getting involved in distribution 
stock? What is distribution stock, in your understanding? 
MR. BAYDA: Objection. 


A Leo, I feel as though, the way I just answered you 


See 


the last time, I feel as a trader I have answered your ques- 


nearer ees 


tion. 
Q Well, I'm interested now not as a trader but - 
the man who made this affidavit. Let me ask you this, do 
you know the difference , I'm not asking you what is the 
difference, I'm asking you if you know the difference betweec | 
an underwriter, a dealer and a broker. 
MR. BAYDA: Ob section, 
A ves. 
Q Alright, can you tell me what you understand tc be | 
the difference between an underwriter and a dealer, 
MR. BAYDA: dedeehion: 
Q He may oh tect for the record. If you refuse to 
answer the question -- 


A I don't feel I have to answer it, Leo, as a trader. 


COMMERCE REPORTING CO. 


150 NASSAU STREET. NEW YORK, N Y. 10C38 - WOrth 4-3567 A-303 
' =30 


ge 


Deposition of James MacMillen 


McMillen 
because Faulkner was a market maker, it could not partici- 
pate in a distribution? 

A Because in conversation with Mr. Santangelo, he 
never at that time stated to me that his stock was distribu- 
tion stock, and, therefore, I felt, as a dealer, stay in 
line with the terminology we're using, please, that I can 
buy this stock, White Shield Corporation, and trade it as I 
would any other stock buying it for my own account and sell- | 
ing it for a profit or a loss, whatever the ees may be, | 
without removing myself from the sheets as a distributor of 


this stock. 


Q Well, then you have just testified that you were ml 


acting as a dealer, is that correct? 

A That's correct, sir. 

Q There's no question in your mind that that was 
what 2unction Faulkner was fulfilling in White Shield in 
June of 1971? 

A That's correct, sir. 

Q You have testified before, we're not talking now a 
about the registration statement covering Santaneeso’s shares 

oF the prospectus covering Santangelo's shares, you have 

testified before that there was, to your knowledge, 4 regis~ 
tration statement covering some White Shield Shares, 700,000 
worth, and that you knew of it about a month before this 
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trade, is that semen 
A That's correct. 

MR. BAYDA: Objection. 

MR. DUFF: On what basis? 

MR. BAYDA: I don't believe the witness ever 
testified that he knew whether or not this registration 
statement covered Santangelo's shares. 

MR. DUFF: I specifically said we're not talking 
about the rezistration statement covering Santangelo's 


shares. _ 


MR. BAYDA: Yes, but this witness never testified 


that the registration statement that he knew of about 

a month before the trade covered Santangelo's shares. : 

Q You knew there was a registration statement cover- 

ing shares of White Shield Corporation, is that correct? 

A Yes. 

Q And you lmew this about a month before the trade 
with Santangelo? 

os That's correct. 

Q Did you know that that registration statement cov~ 
ered shares owned by Frank Santangelo? 

A ‘Mo sir, I did not, until it was told to me in pee 
paiuaaen with hin, I was not aware of it. 

| 


Q When was that, sir, the conversation? 
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A The conversation was when we were getting into a 


discussion of putting this trade together, the 44,000. He 


said, I told you this before, he had mentioned in conversa- 


tion to me, I'm one of the stockholders of the secondary 
now being offered -- that has been offered by cohen & Co. 
These are shares offered by me in another corpor- 

ation and it's away from the secondary by Leason & Co. 

@ And that conversation you have just related Si- 
curred prior to June 7th, the date of the trade? 

A Yes, it did. 

Q And you have testified that you knew you could 
not take registration stock, is that correct? 

A What do you mean by registration stock? 

Q Distwibution stock. 

A Yes. And it was never stated to me that it was 
distribution stock. 7 : 

Q Well, I didn't say it was. I said, you knew at 
that Shoe 3 


A I just wanted to clarify it. 


@ (continuing) -- that Faullner could not take dis-— 


_ tribution stock? 


A That's correct, ein 


Q Now, then, did you or anyone at Faulkne er make any 


ie verde to obtain a copy of the red herring covers the 
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registration stock or the distribution stock which ir, 
Santangelo disclcsed to you he had? 

A I don't know. I don't remember. I'11 be quite 

honest with you, Leo, I don't remember. 
MR. GREEN: Did you? 

Q I say, did you? 

A Did I? The answer is, no. Are you talking about 
me, specifically? : 

Q I'm talking about vou, specifically. 

A No, I did not. I'm sorry. I thought if you were 
asking whether someone within the organization had gone 
through the motion. 

Q Alright. Did you disclose the substance of this 
conversation you have just related, to Mr. Lattuga or ir. 
Green or anybody else, prior to the trade? 

A Oh, yes, Ron Lattuga. I have to tell Ron. He 
trades the stock. I have tc tel: him. And -- yes, I did 
tell him. I have to tell hin. 

Q Alright. So, prior to the trade, Mr. Lattuga knew 
that at least some shares owned by Santangelo were distriou- 


a tion shares, is that correct? 


A No sir. I told you this before and I'm repeating | 


it again, we were at no time told that shares we bought were | 
distribution shares. 
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Q I didn't ask you that question. 
MR. BAYDA: Would you read vack the question, 
please? 
THE WITHESS: I'm sorry. I may have misunder- 
stood you. 
(Reporter read back the question. ) 
A No. I'll have to say, no. 
Q Well, then let us go back. Santangele told you, 
did he not, prior to the sale, that he was selling some 
shares pursuant to 4 registration statement, is that oo 


rect? 


| 
| 
i 


s You : | | 

Q ‘And he also told you, you have testified, that the. 
shares he was offering to Faulkner, Dawkins were not part of 
that distribution, is that correct? 

A Yes. | 

Q Now, you then went and told Mr. Lattuga that 
Santangelo -- what Santangelo had told him, told you, is 
that correct? . 

A Yes. 

Q So that prior to the time of the gale, is it not | 
true that Mr. Lattuga knew that Santangelo was selling some | 
shares pursuant to a registration statement but that shares | 


he was offering to Faulkner were not subject to the regis- 
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tration statement, is that correct? 

A Yes. 

Q Now, do een know if Mr. Lavtues at the time prior 
to this trade obtainea a copy of the red herring, of any 
red herring applicable to shares of White Shield? 

A I have no idea. I have no idea. 

Q Do you know if anyone else.at Faullmer, Dawkins 
obtained a red her~ing? 

A I have no -- I don't know. I really don't know. 

Q How many stocks, in your experienc:>, have you, as 
a trader with a company that was a market maker, have you 
dealt with? 

A lot, I'll put it to you that way. 


Fifty, a hundred? 


A 
Q 
A Probably. 
Q 


Has it ever happened with respect to a stock —) 
which -- in which you were trading for a market maker, that 
there has been a primary or secondary distribution of the 
stock at some point? . 

MR. BAYDA: Can you define for the witness the 

term, primary? 
Q Do you understand what the term primary distribu- 
tion means? 


A I want to know if you understand it. 
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think it has? 

Q Well, My understanding of the words "clearance 
through" is where one broker ‘eek through another who 
keeps the books and runs it through his computers. 

A Yes. Okay. Then we're both on the same track. 
Yes. 

Q Was it your understanding that Frank Santangelo 
was a broker dealer? 

A If he's a specialist on the floor, I would assume 


he was, yes. 


i 
Q You would assume that? lL 
| 


A Yes. a 
Q And so it was your understanding that he was sell- 
ing for his own account but clearing through Tobey & Kirk, 
is that correct? od 
A This was not particularly his account. This was 
a corporation or a group he was part of. He was selling for 
his group, I wows «ey, or hs Seepuvetton. 
Q Now, he told you he was selling for a group, is 
that right? | : 
A That's correct. Of which Tom Byrnes was a part of, 
yes. : 
Did he tell you that at the time? 
No, at the time he did not. This is something I 
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have gathered through conversations since then. 
Q Well, let's just restrict ourselves to what you 
knew prior to June 7 or on June 7, 1971. 
Was your understanding that Santangelo was selling 
for himself and some others, is that correct? 
A That's cevrect, 


- 


Q Did you make any inquiries as to who those others 


i 
were? | 


A No sir. 


f 
i 
' 
; 
| 


Q Are you quite clear that he called you to tell you 
tne stock was clear? He testified and Vin Ross testified ! 
that you had placed the call to Santangelo. And they also | 
both testified that the call you placed to Ross was routed : 
to Santangelo's office, where both Ross and Santangelo and 
Byrnes and Mrs. Santangelo were then gathered. 

A Here, again, you know, just a matter of who called 
who, I would have to assume that he called me, okay? But, 
here again, I don't remember every step of the way what hap- 
pened. I couldn't tell you how many times I called him. And 
I couldn't tell you how many times he called = But I knew 
that a trade came out of this whole thing. 
@~—séWeeid, isn't 4t a fact that Faulkner, Dawkins -- 

A I would have to assume since he's selling the stock 
and he was freed up, if the stock was freed up to be sold, 
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substantial block of stock in White Shield had come on the 
market, did you not? 
A Leo, I have no idea. I'm telling you, I have no 
idea. 
Q You did not know that three registration state- 


ments come effective on -- 


A I had no idea of any registration statements. I : 


was only concerned with the trade itself. 


Q And Mr. Santangelo never in his discussions with | 


you used the tern, registration? 


. 


—. 
A Like I said to you, he might have used the term 


registration when he was referring to the fact that he had he 
his stock in registration waiting for it to be freed up by! : 


the SEC. Here again, I have no idea of conversations, par- | 


\ 


ticular conversations. \ 

2) And you never, yourself, examined a registration 
statement including shares owned by Santangelo? 
MR. BAYDA: When are you speaking of? 


What time? 


Prior to the sale, no sir. 


A 
Q Prior to the sale. 
A 
Q 


Did you ever examine a registration statement cov= 


ering Santangelo's shares after the sale, a registration 
statement or a prospectus? 
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MR. BAYDA: The witness already testified. 

A I already told you what I saw. You can check back 

the records, and it will tell you when I saw it. (andicating.) 

Q Did you at the time prior to the sale, inquire of 
Santangelo how many of his shares were Gistribution stock 
and how many were not? 

A There again, I told you, the previous statement, 
the word distributionrever came up, with regard to this trace, 
to my knowledge. 

Q Well, now, let's go back. I think you testified 
that he said he had some stock in a secondary. 

A I'm talking about this particular stock. You're 
talking about the Leasen eecendary. 

Q Well, I think my question speaks for itself. Did 
-- is it not true that Santanselo told you he had some stock 
in distribution but that this stock he oan selling to you 
was not in distribution, is that correct? 

A That's correct. 

e Now, did you at the time inquire of him, at the 
time prior to the sale to you, by you, I mean Faullmer, as 


to how many shares he was selling on the secondary and how 


many shares he had apart from the secondary? 


A Apart from the secondary, he told us he head 150, 
shares of stock. And I believe I stated that earlier aiso, 
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Leo. 

Q He told you tnat he had 150,000 that were apart 
from the secondary? 

A That's .-crrect. 

Q Do you have any idea how many shares were outstand- 
ing on June 3, 1973 -- ‘71? | 

MR. BAYDA: Objection. 

A I don't know. There was a lot, I know that. About 

five million, if I had to venture a guess. | 


Q What was the float in the stock at the time, if 


|/ 
you recall? 


VR. BAYDA: Objection. 


cin 
A lot. oe 


MR. DUFF: May I ask the grounds for the objection? 


MR. BAYDA: Grounds of relevancy. a 
MR. DUFF: Oh, alright, your objection is noted for 
the record. : 
A A lot. That's the only vay I can answer it, Leo. 
If you ask me to put a number on it, I couldn't put 4 number | 
on it. But it was a lot. 
Q So it was yow understanding, if I understand your — 
testimony correctly, it was your understanding that Santangelo 
| was sellins on a secondary and at the same time had 150,009 


shares? 
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Additional Shares, right. 
Which were not on the registration? 
That's correct. 
Didn't that fact arouse any curiosity in you as 
to how many shares he cwned? 

A He told us that this was away from the seccndary 
and it was part of another corporation that he belenged to, 
and they were selling the stock. I think I also stated that 
‘earlier. ‘4nd I asked the questions that I felt were import- | 


ant. And I think I also stated that earlier. 


| Q Okay. Well, do you know, you co know, do you net, 


that certain persons, control persons, corporate officers and | 
ii directors, stockholders of 10% or more of the company, a com-' 
peny, any company, may not sell their shares without ¢ regis~ 
tration statement? 
MR. BAYDA: Objection. 
Do you know that or do you nov? 
State your question again, please, Leo. 
Do you know -- 
A 10% ownership. 
Q (continuing) -- that certain persons, callec eon 
trot persons, are forsidden te sell stock in @ co7pany with 
| which they are control persons unlicss they seil pursuant to 4 
| rezistration statement? 


| 
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@ 
53) 


MR. BAYDA: Objection. 
A It was part of a corporation. I don't know the 


extent of -- here, again, the numbers I gave you as to 


ee ca aren ee eee ccinmriatnt mene ae mae are 


amount of shares outstanding for white Shield were only a 
figure I picked off the top of my head. For all I know, ao 
‘ewned less than 10%, whatever his ownership might have beens 
Q Yes, but you didn't think to inquire? | 
MR. BAYDA: Objeetion. | 
Q Is that correct? , 
A No. : 
Q You did not inquire? 
A No, I did not. There again, I just asked ques- 


Q Did you inquire as to why he was selling any share 


| 

La 

i 

: | 

tions that I felt were important, nothing else. 
s 


en a distribution? 

A Making reference to what offering? The offering he 
called me on or -=- | 

Q No. Any offering. You knew he was waxitng sone 
shares pursuant to distribution, is that correct? 

A This was not a distribution, to my knowledge. Here, | 
again, relating to -- getting to the 150,000 shares of stock, 
the word distribution never ceme up. If you're making octet 
ence to the ee offering, whether he said he sold stock 
through Leason, whieh to me then is a distribution, then I 
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know only because what he told me. 

Q It was a distribution because it was sold through > 

Leason or why? ! 
MR, BAYDA: Objection. 

A I only knew that he was selling stock through 
Leason because he told me, I never, here again, I never saw 
a@ prospectus until much later, a later Gate after the trade 
took place. And I knew nothing about Santangelo. 


Q Santangelo never offered you a red herring? 


{ 
i 
| 
\ 
Lo 
! 
1 


A To my knowledge, he did not. 
Q Did Ross offer you a red herring? 

A Conversation <-- no, he did not. Conversation with 
Ross was just 4 trade, and nothing else I remember. 

Q Ee testified he offered you a red herring, an¢é you 

_ 

said you had 4 red herring. LS 

A Ke mictht have stated it to ston; but he never atone! 
it to me. 

Q Do you have any nowledge of Ross having spcken to 
Ron Lattug3? : 

A Ron spoke to him at one time or encther, yes, he 
did. 

Q . On this transacticn? 


A Prior to the settlement date, he called Yin Ross 
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bn tape te <n ci wm cece Sirs 


ever recall having a conversation with Vin Ross prior to 


the trade. 


f 


Q Were you ever exployed by Singer & Mackie? 
A No, I was not. a 
Q Whom did you deal with at Singer when you called 
them about taking some of this stock? 
MR. BAYDA: The witness did net testify that he 
called anyone at Sincer. 
Q I beg your pardon. I withdraw the question. 
Who called Singer and Mackie?- 
Ron Lattuga. 
Have you any idea to whom Lattuga spoke? 


I have no -- Ren probably -- if I had to 


supposition, I could -- 


MR. BAYDA: He asked, to your knowledge. 


MR. GREEN: Do you know? 

Do I know? : 

Yes. 

No. 

You do not. 

No. 

Q = Now, then, is there anything in the statement you 

gave to Mr. Green in June or July, 1971, as to which you 
have not testified here today? 
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A I don't know. You tell me, Leo. 

Q I haven't seen the statement. 

A I have answered all the questions I believe you 
have asked me. And I believe that whatever was in the 
statement, I have just about brought Ge bees, yes. f 

9) Alright. Now, you did see this statement within 
the last month, is that correct? 

Yes. Two weeks ago, I believe it was. 

Two weeks ago. And you reviewed it? 

Yes, 

MR. DUFF: Now, I ask, again, Mr. Bayda, for 
production of the statement pursuant to the demand we a0 
made in our interregatories. 

MR. BAYDA: And you have already receive an objec- : ’ 
tion. That was quite some time ago. 

YR, DUFF: I understand that. 

MR. BAYDA: And I believe the ground was stated. 

MR. DUFF: I ask for its production again. And TI 
will at this point, I will make a motion for a ruling 
on that. I will not conelude my deposition of Mr. 
McMillen until such time as we have had 2 ruling. It 
4s a contemporaneous or approximately contemporaneous a 


statement -- 


“MR. BAYDA: Well, I believe the witness testified 
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it was prepared some time in July of 1971. I doen't 
know what yaimean by contemporaneous. But this trade 
occurred on June 7, 1971. If that's your definition | 
of contemporaneous. ; 
MR. DUF?: Well, one month is more ctchemerennel 
than almost 2 years. | 
MR, BAYDA: Well, I believe the objection taken 


was based on the ground that this was material pre- 


' 

| 

| 

| 

i 

| 

pared in anticipation for litigation. | 
4 


VR. DUFF: Is that why this was shown to this wit 
ness two weexs ago? 

MR, GREEN: May I ask a questicn? Sheuld I call 
Lattus2 while you two ere going threush this? 

MR. DUFF: Yes. You might as weil: off the 
record. 

(Discussion off the record.) 

MR. DUFF: I take it you're refusing it because 
4t is material prepared for litigation? 

MR. BAYDA: That's correct. That's correct. 

MR, DUFF: And I take it it was prepare for Mr. 
Green at his request, is that correct? 

MR. BAYDA: You'll have to ask the witness. I 
don't know. : 


Q Who requested you to prepare 4 Se2' 
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Green, 


did you submit it to Mr. Green or to Mr. 


Lattuga. 
Mr. Lattuga asked you? 
Oh, no. You asked who submitted it to Ron. Ron 
submitted it to Mare Green, yes. : 
Q To the best of your knowledge, who made the de- 
cision on behalf of Faulkner, Dawkins to refuse this trade?! 

A I have no idea, Leo. I really don't. 

MR. DUFF: Well, for the record, Mr. Bayda, I 
do not regard this statement as material prepared for | 
litigation, in view of the fact that it was Mr. Green 
who your answers to interrogatories disclose made the : 
decision as principal for Faulkner, Dawkins to refuse 
the trade. We was not acting as an ie regardless | 
of any legal knowledge he may have. 

MR. BAYDA: That's quite correct. But the tasets 
mony was that this memorandum was prepared after that 
decision was made, after the trade was refused, 

MR. DUFF: That's something whier we will have to - 
have a ruling on. Alright, subject to that ruling and . 
any questions which may flow from a direction to pro- 
duce such a rca i'm ee with the witness. 
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, | 
A That's correct. 
Q As to that confirmation, what is your understand- | 
ing -- the confirmation by éxlechone by Vin Ross, - that sn 
firmation, as to that confirmation, what was your understand- 
ing as to whose shares you were buying? 2 


A I was buying shares of stock that -- of a group 


oe At that point -- 


A Or a corporation, whatever it may be. 


| 
{ 
that Mr. Santangelo was representing. | 


Q At that point in time, you understood that's what L 
you were buying? 
A That's correct. 
Q Aside from seeedes you have gained lately as to ' 
who was in the group? 7 
A That's right. | 
Q Or how big the group was, what sort of group it was 
at that point in time you knew 4t was a group? © | 
A That's correct. ; 
Q When was the first time you met Mr. Byrnes? , 
A The only time I met Mr. Byrnes was when the trade — 
was -- when it was decided on not to accept the delivery of 
the stock. And I thnk a few days after, here, again, this ts 
all recollection on my part, tf couldn't be specific with you, 


he came up, Mr. Byrnes came up with Vin Ross and Frank 
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Santanselc. And, here, again, to me, Mr. Eyrnes' face was | 
a blank. I wouldn't remember the name until ‘t was veneieeed 
to me. i 
Q Had you talked to him before that? 
A I never spoke to him et all, to my knowledge. TI 
never spoke to the man. 
Had you heard his name before that? 
No sir, I did not. 
Now, we have had some testimony, wich I'm not 


sure I completely understand, this mornins, that in conver- | 


sations between you and Mr. Santangelo prior to the trade, 


{ 
} 
| 
| 
and by that I mean prior to the 7th of June, he told you that 


he owned some stock which was being sold as part of a dis- | 
tribution and that -- | 
A Here, asain, the werd distrivution never cane up. | 
MR. GREEN: Let him finish. | 
TUE WITYESS: I want to say . Mare, I'm sorry. 
A Go ahead. 

-Q (continuing) -- and that he also owned won white 
Shield shares, which he was offering to you, which were not 
8 part -- 

A Of the secendary. 
@ I'd like to use wee words: of the secondary. 
A Right. 
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Q Now, by that information which I gave you, did 
you understand that he was talking about one particular se- , 
condary, to wit, this Leason caconseny we have talked about | 
earlier? 


A Yes. Yes. The Leason secondary, that's right. 


Q Now, it's not clear to me, and I think you can 


clear it up, did he indicate to you thet the shares he was 
offering to you were being offered apart only from the 


Leason secondary or apart from all resistration? 


eee he AA A SAE A 


A My understanding was that it was being offered 


apart from the Leason secondary. I was not aware of the 


ee 


' 


three other re sistrations he made reference to. (indicating. 


<.~— 


Q If that was your understanding, then, would it be 
correct to say that he never told you that the shares he vas 
offering to you were being offered apart from any See 
tion? 

MR. BAYDA: Would you read that question back, 
please? 

THE WITNESS: Yes. I didn't understand it. 

(Question read pees) 

MR. MARSHALL: I can clear that up. 


Q By "any," I'm saying, he never told you that the 


shares he was offering to you were apart from, and that's 


your word, apart from, I think by that you mean outside fron, 
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outside from or apart from ae ons the Leason secondary but 
from any ane all other registration? | 

A Here, again, you know, not to be repetitious, Lee | 
made mention of the fact there were three other registrations — 
that were offered that Friday, which I wasn't eware of, plus 
the Leason offering, and I have to -- I don't know. Rephrase 
the question again, if you don't mind. 

Q I would be happy to. 


he had no knowledge of any further registrations-- 


{ 

; 

| 

t 

| 

i 

MR. BAYDA: The witness has already testified ~— 
f 


MR. MARSHALL: I'm having trouble, maybe because of 
looseness of language. But this morning we have had L | 
testimony which I think I can sum up or characterize as! 
the shares he was offering to me were apart from the | 
seconéary or the shares that he was offering to me were 
apart from a secondary or apart from distribution or : 
apart from registration. I don't think that's been 
clear. : 

WR. BAYDA: Yes, But the witness did not know, the 
witness testified that he didn't know before today that 
there were other registrations. And he also testified 
that he asked if this was clean stock, and was told that 
it was. 

MR, MARSHALL: I'm not asking if it was clean stock. 
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MR, TUFF: Are you testifying for hin? 


MR. BAYDA: I'm not testifying for him. I'm tell- 


ing you what he testified to this morning. The witness 

testified that he ha¢ no knowledge of any other ete 

trations until tcday. 

MR. MARSHALL: That has nothing to do with the 
question I'm asking Fim. I'd line to pursue the treed: 
or four remaining questions I have, because I think it's 
unelear to everybody here exectly what he understood by 
these matters, such as clean, clear, registration, e1s- 
tribution. ! 

Now, I don't premise that it is going to be com- 
pletely clear after = heve questioned noe but it'll 
be a little clearer at least tec me. 

A Please rephrase your question. Please repeat your 
question, then, okay? 

MR, MARSHALL: Can we hear it back, the last ques~ 
tion. 

(The last question was read beck.) 

Q Now you have asked ze to rephrase that. I'd like 
to rephrase it, if I could, oy referring to paragraph 6 of 
the affidavit you signed on Ney 2 of this year, in which -- 
let me go back to parazr-aph &, In paragraph 5, you say, anéz 


I'll characterize your words 2 little bit, that you had 
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become aware that a registration statement had been filed 
with the SEC by White Shield to register a secondary dis-— 


; | 
tribution. 


Now, first of all, before I go back to my original — 

question, let me ask you, as to paragraph 5, are you refer- J 

ring in paragraph 5 to the “so-called Leason distribution”? | 

| A Yes, I am. 13 

Q Fine. Now, in paragraph 6, you say several other 

things, but you end the paragrapn dy saying--no. 

You say, as follows, I specifically asked Mr. 

Santangelo in one of our telephone conversations prior to 


| | 
| 
| 


June 7, 1971, whether his shares were part of the registered 


distribution. 


| 
1 
Now, my question as to that statement is, by the 
registered distribution, are you once again talking about the | 
distribution talked about in paragraph 5, which is again the 
so-called Leason distribution? 
A Yes, I am. 


Q Immediately after that statement in paragraph 6, 


you say that he answered that his shares were not part of the 


| registered distribution. 


Now, going back to my original question, it seems | 
to me that sy this sworn statement you have said that Mr. 
Santangelo specifically told yeu that the shsres he was 
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offering to you were not registered as part of the Leason 
distribution. 

A ‘That's correct. 

Q My question is, did he ever tell you that they 
were not part of any other registered offering? 
‘As Never @id. 
Q Did he ever imply to you that they were not part 


of any other registered offering? 


0 onrauns & NS 


A To the best of my knowledge, no. 
Q I think a fairer way of saying this is did you 
infer from anything he said to you that they were a part 
registered offering? 

MR. BAYDA: Well, I don't know -1f that's a fair 


way to infer anything. 


| 


MR. MARSHALL: I'm trying *o be a little mcre fair 
to the witness. I'm not asking him to give me now a ! 
judgment on what was 4n Mr. Santangelo's mind, I'm ask- 
ing him to give me a recollection of what was in his : 
mind, and, therefore, I said, but did you infer. 

MR. BAYDA: Well, I think you're entitled to asi 
him what was said. 

MR. MARSHALL: And I'm entitled to ask him what 

,eonclusion he drew from what was said. 
MR. BAYDA: Well, then, I object vo it. 
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MR. DUFF: The objection is on the record. 
you answer the question. e 
| THE WITNESS: I have forgotten the question. 

Q I think the question has been answered to my sa- 
tisfaction. I asked you did you ever infer from anything 
that Mr. Santangelo said to you prior to the 7th of June, 
that the shares which he was offering to you -- well, I'm 
not sure how I asked it. 

MR. MARSHALL: Can we hear it back? 
(The question referred to was read back.) 


A No. 


} 
\ 
1 


Q Did you ever infer from anything he said to you 


that they were not part of any registered offering, other 
than the Leason offering, which, as I understand it, you 
knew they were not part of? 

A _No. 

Q You had made no inference either way? 

A That's correct. 

Q Referring again to your statement in paragraph 6 
of the affidavit of May 3, 1973, and you can look at this, 
Plaintiff's Exhibit 2 for identification. 

«ASOT take your word for it. 

Q You start the statement in paragraph 6 by saying, 

pecause Faulkner was a market maker in the common stock of 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N Y. 10038 ° WOrth 4-3567 A~329 


| 
MeMillen/cross 101 | 


White Shield, etc., I specifically asked Santangelo whether 


Now, when you say, because Faulkner was a market 


L 

his shares were part of the Leason distribution. | 
| 
\ 


maker, was there any other reason that you would know cf | 
now why you would ask him that? 
A No, no other reason. | 
Q There would be no reason for you to ask Santangelo | 
whether or not his shares were part of the Leason distribu- 


tion? 


A Oh, I see what you mean. Yes, there would be, 
because of the fact the involvemer: sould take us out of the 
sheets as a market maker. We'would no longer be able to | 
perform effectively as a market maker. | 
Q It seems to me you're repeating, because you're — 
market maker you had to check to see if he was part of the 


| 
Leason distribution. | 
A Yes. | 


Q Now, what I have asked you is, aside from that, is: 
there any other reason why you would kate him if he iis part / 
of the Leason distribution? | 

A The other reason being that since it was a sizable 
‘emcork and he was waiting for SEC clearance, I felt as though. 
I had to ask if it was good, siden srook to enable me to per- 
form and function as a market maker in this particular stock. 
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if and when I did buy that etock. 

Q Fine. As I understand it, then, to the extent 
that we have talked this morning about SEC clearance, one 
of the reasons why you might ask him if he were part of the 
Leason distribution would be as a part cf your determining 3 
whether or not this was "good, clean stock," right? | 


A Yes. 


Q And, now, also as part of your determining whether 


or not this was good, clean stock, might you ask him, Mr. 
Santangelo, or the seller, in a hypothetical case, whether 
or not his shares were part of any distribution or of any 


registration, aside from the Leason? 


I'm just trying to exclude the Lecson distribution 


which you were aware of. And I'm saying, as part of detern- 
ining whether or not you were getting gocd, clean stock, | 
would you, might you, you can characterice it any way you 
want to, ask the seller if his shares were a part of a regis- 
tration? 
MR, DUFF: Excuse me. Are you asking hypothetical- | 
ly? Because I think the witness has already answered _ 
the direct question. 
A Yes, that's what I was going to say. 
THE WITNESS: Thank you. 
MR. MARSHALL: I don't know if he's answered it 
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for you. He's answered the direct question for me as 


ot ok apie Sees ae ieee Saees ame me OT 


to whether or not he did, in fact, as to Leason. Now 
I'm trying to say, aside from Leascn. 


Q I'll ask it both ways. And I did mix them up. 


In fact, did you ask Santangelo in this matter 
whether or not his shares were a part of a distribution 


which was not the Leason distribution? 


| 
i 
| 
i 
t 


MR. BAYDA: The witness has already testified tha 
the term distribution was never used. 

Q Did you in fact ask Mr. Santangelo if the shares 
he was selling to you outside of the Leason secondary were | 
part of any other registration? 

A No. 

Q You did not. 

Now, let me go back to my hypothetical question. 
Would you, as part of what I take it to be your. 
task, to determine whether or not this was "good, clean 7 
stock," would you in a typical situation, a typical sale of . 
this size of shares, be likely to ask the seller if his , 
shares that he was selling to you were 4 part of a registra- 
_ tion? | 
A Would I, as a matter of routine question? 
Q Yes, as a matter of routine in 2 situation of com- | 
parable size. 
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No. 


A 
Q You would not be likely to ask hin that? 
A 


No. 
Q But I take it that in a situation of this size, an 

a seutsne matter, if you did know, you happened through your 
normal business to have heard cf a registration of his 
shares, then you would ask hin as to whether his shares were 
selling you were part of this particular registration that 
you did know of? 

That's correct. 


If you knew of none, you wouldn't be likely to ask 


That's correct. 

Now, we have also had testimony that, and I'm not 
sure how far we have gone with this, but we have had testi- 
mony that Mr. Santangelo tole you at a certain time, or I 
guess at several times, that he was waiting for, I think it's 
fair to use your words, S=o clearance. 

A That's correct. 
Q . As to the shares which he was offering to you. what 
do those words S5C clearance “ean to you? 
A Well, that he had stcck tn registration with the S=C 
waiting for a formal letter of the stock to be sold in the 


Street, that's what it meant to me. Or waiting for word from | 
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Washington that the stock could be sold. 

Q So when he talks to you of SEC clearance, the 
several times he used that phrase to you, or some cenpeenl: 
phrase, that meant that his shares were in registration and 
he was waiting for the SEC to clear that registration and 
allow those shares to be sold? | 
| 
| 
| 


| 
me that the first time that Santangelo used the words to ' 


i 
! 
' 


then at that point you realized that the shares he was sell- 


A That's cor’ ect. 


Q Well, if I understand you, then, 4t would seem to 


you, SEC clearance, and told you he was waiting for that, 


ing to you were in some form of registration with the SEC, 


A That's correct. 


| 
is that right? | 
{ 
: 


Q Now, when you realized that the shares you were ! 
buying were in registration with the SEC, did it occur to 
you that you should ask for a prospectus for these shares? 

A No, it didn't occur to me. 

Q Now, if we're talking about the time prior to when 
this "SEC clearance” is given, then I would assume that the 
sort of prospectus we would be talking about would be pre- 
liminary prospectus or 4 red herring. i 

A Red herring, correct. | 

Q Now, did 4t occur to you that you would cr shorvld 
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ask for a red herring as to these shares? 

A No, it did not. 

Q In your normal function a a trader, if you were 
negotiating for the purchase py Faulker, Dawkins of shares 
that were in registration with the SEC and which had not yet 
been cleared by the SEC in this registration, would it be 
your normal job to ask for a red herring? 

A Repeat the question again, would you please? 

MR. MARSHALL: Could you read it back, please? 


(Question read back.) 


No, it is not my normal job to ask for a red her- 


Whose job would it be? 
Well, it would be the job of the underwriting de- 
partment, I would assume. 
Q And how woule they know that you were making this . 
purchase or negotiating for this purchase? 


A Tell then. 


nee Se 
aS: 


You would tell them? 


I would have to tell them, right? 
Did you tell them in this case? . 
i told my immediate Soss, Jack Cirenza, about it. 


MR, DUrPr: What was that word? Off the record. 


SS Se: 


(Discussion off the record.) 
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Q You told Cirenza you were negotiating for this 
purchase. Did you tell him that the shares were in regis- 
tration? ; 

A I'm not aware of whether I said it or not, no. 


Q Alright, well, as I understood or as I remember 


< ee oe een ie serene 


i 


and understood your testimony earlier this morning, when you: 


told Cirenza about this purchase, and, as I understand your | 


testimony now, you don't remember whether you told him that 


| 4t was a purchase of shares which were in registration, but : 
when you -- 
MR. BAYDA: Would you tell the witness what you 
mean by the term, in registration? 
MR. MARSHALL: I will. 

Q I mean by it only what you meant by it when you 
told me, when you described to me what it meant to you that : 
you were waiting for "SEC clearance”. : 

A I wasn't, Santangelo's awaiting SEC clearance. 

Q Right. And you werein turn waiting for him to get 

That's what I mean by "in registration". 

A Okay. 

MR. BAYDA: Then you don't mean by "4n registra- 
tion", shares included in a registration statement ried 
under the Securities Act, or do you? 


MR. MARSHALL: Well, that's what the witness told : 


COMMERCE REPORTING CO. 


150 enacts STREET, NEW YORK. NY. 10038 * WOrth 4-3567 A-336 


Deposition of James MacMillen 


MeMillen/cross 115 
A Not unless the buyer is aware of the fact that a 
prospectus is involved and follows the stock itself. 
Q You testified that you Seibel Mr. Cirenza that 
this stock being purchased from Mr. Santangelo was part of a 
cleanup. 
A Yes. Mr. Santangelo stated that he had 150 shares 


of stock to sell, he had a hundred some odd placed with in- 


stitutions and that this was the tail end or cleanup of that 


piece. That's why we thought we could make the trade cut. 
7 Q Well, did Mr. Santangelo ever tell you that this 
stock would be dulaveres with a prospectus? 

A I don't recall, . 

Q Did Mr. deneeseers ever discuss with you a pros- 
pectus other than this prospectus included in the Leason 
registration which you talked about? 

A I don't recall. I don't recall. 

MR. RAYDA: I have no further questions. 
EXAMINATION BY MR. DUFF: 

Q When did the name Leason first appear in your con- 
versations with Mr. Santangelo. 

A Oh, if I had to pick a time, Leo, I weuld have to 
say, the first day of conversation with him, oefore the fact 
that we knew of the Leason offering. 


Q You knew of it before you spoke to him? 
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Every ‘y knew of it. 


A 
Q Is it fair to assume you raised the question first? 
‘ 


I would sy, yes, it's fair to assume that. | 


Q Is it fair to assume you asked him, is this ee 
you're offering us part of the Leason distribution? 
A I think I stated that I did ask him that question. 
MR. BAYDA: I believe hetestified that he never | 
used the word distribution. 
MR, DUFF: We have been through that countless 
i 


times. If you wish to note, your objection on the record. 
! 


The witness has just testified that that was substant1al- 


= 
4 


ly what he said. a 


Q Now, and ‘what did Mr. Santangelo say in response to 


| 
that inquiry? ae 


A No, this was not part of'--now, here, again, this is 
only words I recall, I'msaying, that, no, this is not a part 


1 
‘ 


of, this is away from the Leason secondary. 
Q (And you made no other inquiries as to any other 
secondary or any other distribution of White Shield stock? 
A I was not aware of the fact that there were any 
other distributions, to use your word, or any other offering | 
| of Leason--of White Shield secondaries or whatever other than 
the Leason secondary, which I-- 


Q But, Jim, the answer to the question is, you aid 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK. N.Y. 10038 * WOrth 43867 A-338 


ie ie ules ae : ee 


a a ne 


a eee 
SO 


ah emcee meh int inh a 
———— 


Deposition of James MacMillen’ 


‘ 


McMillen/redirect 2 
not ask him about any other. I understand you didn't know 
of any other. The question was, you did not ask him about 
any other secondary? 


A No, I did not. 


Q And he did not answer falsely that he was not part 


of any other secondary, did he? 

A If I didn't ask the question, how can he answer it? 

Q Precisely. Now, I think you earlier testified 
that in this conversation, or one of those conversations ves 
had on that day or the following day or the day after, he had 
mentioned to you that he had had some stock on the Leason | 
registration or the Leason distribution, is that a correct r 
recollection? 

A Yes, he did make that statement, that he did sell : 
stock in the Leason offering, yes. 

Q Are you quite sure that he mentioned the Leason 
offering? Is it not possible that you might not have mis- 
understood him? 

A Leo, I asked the question specifically about the 
Leason secondary. 

Q The first time? 

A Yes. 

Q And he told you he was not part of the Leason se- 


condary ? 
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A This stock was not part of--the stock he was offer- 
ing me, the 44,000 shares of stock which he was offering ok 
was not part of the Leason secondary. 
Q Well, you weren't <avepented were you, Jim, in 
any stock he might have sold previously? You were only in- 
terested in the stock he was selling to you, is that not 


correct? 


4 
t 


A Leo, he initiated the conversation with regard to 
the fact that he had stock for sale. 


Correct. 


ee ee een 


Through the Leason secondary. 


Then you asked avout Leason? 


' 
"| 
! 


No, I asked about Leason and he stated to me== 
Mat he was not selling you stock under the tenn 
secondary? 
A But that he had sold stock through that Leason se- 
condary. 
Q You're quite sure he said that? : 
A He said, if you'll look in the prospectus, youth | 
see my name. This is the statement £ believe I made to you 
- where you might have-- 
Q I'm trying to--I'm not questing your word, only 
your recollection. 


A I understand. I understand. 
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Q If you look in the prospectus, he said, you will 
gee my name. Did he say, if you'll look in the Leason 
prospectus? 

A My assumption would be that he was making reference 
to the Leason prospectus, yes. 

Q It would be your assumption? | 

A Right. ) 

Q And it would be your assumption whether or not he | 
actually said, if you look in the Leason prospectus, isn't 
that correct, because you only knew of one prospectus on 
June the 4th, June the 3rd and June the 2nd? 

A That's correct. 

Q Now, in fact, are you now aware that Santangelo 
sold no stock whatever under the Leason prospectus? 

A I wasn't aware until you just mentioned 1t. 

Q You're still not aware. I just asked a auestied. 

Correct. 

Q Now, if I told you that in fact Santangelo and the 
people for whom he was selling or for whom he was attempting 
to sell stock to you, had never sold under the Leason pros- 
pectus, would that possibly suggest to you that you might 
have misunderstood and that what Santanzelo in fact told you 
wa3 that he was selling stock under a prospectus, but not 


the Leason, without ever mentioning Leasen ? 
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A Well, I mentioned the Leason name, I had stated. 

Q Yes, you mentioned the Leason name in your first 
conversation. You asked him, is this part of the Leason dis- 
tribution, or the Leeson registration. And he said, no, it 
4s not. And then you testified earlier, and I think you 
testified under a misapprehension of what was passing, that : 
he told you he had sold stock under the Leason registration? 


A Yea ‘ 
i 
{ 


Q Now, if in fact he had not sold--what I'm trying 
to suggest to you is that, you may have assumed when he men=' 
tioned selling stock under a registration that he was talke a 
ing about Leason because at the time you didn't know of an- 3 
other registration. : 

A I didn't know of another rezistration, no. 

Q Well, ther, is it pessibdle that you had misunder- 


stood what he said and yourself raised the word Leason when 


he said, I'm selling stock under another registration or I'm 


selling stock under 2 registration ? 

A Leo, I tell you, to the best of my knowledge, he 
said that he did sell stock on the Leason secondary. Now, 
you're telling me something that you have the facts on, that 
what you have is the fact, that he did not sell it. There, 
again-- 

Q When did he tell you this? 
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I would have to assume-- 
MR. BAYDA: Tell hin what? 
Q That he sold on the Leason secondary. 
A I would have to assume dn one of our first two 
conversaticns. 
Q Well, in the first one, he tceld you he was not ) 
selling you stock on the Leason distribution, is that right? 
A That's correct. 
Or secondary? 
Whatever. Okay. 
Is that right? 
A Yes, okay. 


Q and at that time you had to go back and check wie 


{ 
| 
| 
| 
| 
i 
{ 
h 


somevody else, did you not? 

A Yes. 

Q So that there was really no further discussion at 
that moment. In fact, you subsequently, 4f I recall, calle¢ 
: him back that day, after speaking to somebody, Jack Cirenza. 

A Rient. Ft asked him--going threugh the motions of 
asking the questions. ie - 

Q Okay. Now, there was no occasion for you to ask 
again whether this was coming to you fren the Leason distri- 
pution, he had already told you that, asn't that correct? 

A Yes. My belier is that he had told me that, yes. 
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Q ‘So, chars was no--you, presumably, you don't en- | 
joy hearing yourself talk to ask him a second time within a 
couple of hours, is that correct? 
A Yes. : 


Q Now, do you believe that conversation respecting 
this Leason distribution, the second one, occurred in this 7 
particular second conversation on June the 2nd, Wednesday? 

A Leo, I don't know when it came up. But I'm sure | 


4t was in one of our first conversations. I couldn't tell 


first conversations with him. There, again, you know, I 


1 
you, first, second or third. I know it came up in one of wal 


don't know whether 1t. took place on a Wednesday or a Thurs-?: 
day. But I would have to assume, here, again, trying to e 
call as much as possible-- | 
Q It's difficult. : 
A Yes. (continuing) --that it had to take place an 
the first day. But 4t could have been the second day. I'm 
not trying to hedge myself, believe me. I'm just trying to. 
tell you what I recall. | 
Q In the course of your conversations with Santangelo 
on the second, third, fourth or seventh of June, did he at 
any time mention that before he could sell to you, he had to. 
check with another potential buyer, Havenfield Corporation? 
A Assuming, now, here, he told me he had over 100, 000) 
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sold, but mentioning names, I don't know, really. I know 
the name Havenfield is a broker. 

Q As a former broker? 

A Former; right. I'm sorry. But, Jesus, 
recall the name coming up, honestly, I don't. 

Q Was there any mention of any possibility of some= 
one else wanting these 44,000 shares? 

A I don't remember. I don't remember him saying 
anything. 

Q Mr. Santangelo testified, and Mr. Ross confirmed 


4n his testimony, that on the 7th, you called him. And on 


¢. 


| 
the first call, he said, no, we're not effective yet; or, ; 


4f you prefer, no, we're not clean yet; or, we're not out of 
registration yet, depending on whose testimony you're ecsuee 
sing, call me back, or, I'll call you when we're out. | 

And then you called back, is their testimony. 

And Santangelo claims to have said to you, and 
Ross being in the same room, agrees, that he said, I'll have 
to call you back. I have another potential buyer. 

Have you any recollection of that? And then sub- 
sequently either you ealled asain or he called you, and he 
said, you can have the shares. 

A . he answer is, no. 
Q You have no recollection, was the question, is that . 
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right? 


A That there was that much conversation back and 


forth, no, I don't recall. 


core mmm aah cmt es oe 


Q Was it your assumption then that you were the onl 
buyer for this 44,000, the only prospective buyer? 


A Yes. Yes. 


— ee 


Q On what did you base that assumption? 
MR. BAYDA: I object. 

A I based it on the assumption that I kept calling 
him every day, and the conversation went back and forth. 
And I believe that I was the only buyer. and that as soon 
as the stock was free and clear to pe sold, that I would be 


the owner, yes. 


| 
; 


roy) 


Q You called him every day, and every day he refused 
to sell to you because he wasn't clear yet? 
A Not that he refused. 


Q He couldn't? 


A He couldn't. 
Q He would not go through with the--you were anxious 
to get the deal, were you not? : 
A Yes, I was. : 
Q Ana the man kept saying, no, I'm not clear, or I'm 
not free, or I'm not out, or whatever words he used, he reo 
peatedly refused to g0 through with the deal, whatever his 
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reasons were? 


A Right. 


| 
\ 
| 
| 
{ 


Q Now, two days before the settlement date, Lattuga | 
told you he had heard, as you testified earlier, that Tobey 
& Kirk were selling unregistered stock and as you testified 
on recross, on cross, that they were selling secondary stock? 

A._— Yes. | 

Q Have you any recollection what the market price of 
White Shield was on that day? 

A No sir, I don't. 

Q Was it above your purchase price or below it? 

A Leo, I couldn't answer you, nonestly. 

Q ‘You're not aware that the market fell out of bed ) 
on or about June 8th? 

I have no idea. 

You have no recollection? 

Really, I don't. 

MR. DUFF: I have no further questions at this 

time. Subject to the ruling. ° 
EXAMINATION BY MR. BAYDA: 

Q You testified that in one of these telephone con- 
qersattons prior to the trade with Mr. Santangelo, Mr. ine 
angelo referred to 2 prospectus with his name in it. pid he! 


tell you in this particular conversation that the stock bein. 
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sold to Faulkner was outside of that, that it had nothing to 
do with that? | 


A Yes, he did. 
MR. BAYDA: I have no further quesijons. 
EXAMINATION BY MR. DUFF: 
Q You're quite sure of that? 


A Well, let me answer your question in another way. 


I put the question to him. 


Q What question did you put to him? 


A Whether or not this was part of the Leason second=| _ 
' 


ary. Or if the stock that he was selling was away from that! 
Leason or a part of--apart from the Leason secondary. He 
said, yes. 
Q And that was what you answered Mr. Bayda's ghestion! 
Yes. | 
MR. DUFF: Okay. Thank you very much. | 
(Whereupon this Deposition was adjourned. ) ! 


(Time noted 1:40 p.m.) 


Subscribed and sworn to before me 


a ae 


this __—s day ‘of 
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NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THOMAS J. BYRNES and FRANCIS R. 
SANTANGELO, : 

Plaintiff, 

-vsS.- 
FAULKNER, DAWKINS & SULLIVAN and 
SINGER & MACKIE, INC., 
73 Civ. 670 
Defendants. M:I.G. 


FAULKNER, DAWKINS & SULLIVAN, 


Ccounterclaim-Plaintiff, 
“<VS.- 


THOMAS OT. BYRNES, FRANCIS R. 


SANTANGELO and TOBEY & KIRK, 
Counterclaim-Defendants. 
CORRECTIONS AND CHANGES TO DEPOSITION OF 
JAMES MCMILLEN, dated June 4, 1973 

Pace 18, Line 21 --- The Answer should be changed to read, 


PR a Te nnn 


"Good clean stock is stock which I, as a market maker in said 
stock, would be able to sell and still continue to be a market 
— 
Good clean stock is stock which bears no legend restricting its 
sale nor is it stock which is part of a A@istribution requiring 
an accompanying conupeckes when sold. 


This was my understanding of good clean stock prior to, guring 


and since the trade in question." : A-349 


Deposition of James MacMillen 


© ae 


Page 118, Line 13 ---- The Answer should be changed to read, 


“no, if Mr. Santangelo had told me that the stock was to be 
delivered with a prospectus, there would have been no trade, 
I would not have purchased stock to be delivered with a 
prospectus as I would then have to cease being a market maker 


in order to sell the same." 


James McMillen 


Sworn to before me this 
f) 
stead’, 1975. 
y oad 
vf Vice an 
3 fi? 
Tee Bi Brie ‘Nett. a wee ree Dene eee 


BARBARA ANORIANI 
some - sis, 10 York 


: inty 
Certii: sett Since tt haere ta & County - 
Commission Expires itarch 20, 1572 
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Q Prior to your employment at Sinser, how were 
you employed? 
A Gregory & Sons. 
Q And what was your employment there? 

A Six years OTC trader and four years-~about ons 
year assistant trader and three years teletyre operator. 
Q Three years? | 

Yes. 


So you were with them for approximately ten 


Yes, sir. 
That takes us back to 1959 or thereabouts. 
A Right. 
Q And were you previously employed in the securi- 
ties industry? 
A I goofed there a year, I missed somewnere. I 
got out of the U. S. Air Force in 1958. 
Q But those are the three essential employments 
you've had to date? : 
A Yes, sir. 
Q Now, prior to the commencement of this deposition, 
asa you have a conference or luncheon conference or a mect- 


ing with Messrs. Bayda and Green? 


A Did I ever talk to them prior to thie? 
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Q Today. 
A Today? 
Q Immediately prior to the commencenent of this ° 
deposition. 
They had lunch and I had a beer with them. 
Was Mr. MeMillen with you at that lunch? 
Yes, sir. 
pid you discuss Mr. MeMillen's testimony that 
he had given this morning and early afternoon? 
A Briefly, one question. vostly about today's 
market. 
Q All right, what was the question regarding Mr. 
MeMilien's testimony which wis discussed? 
A In reference to the word clean steck. 
Q I see. And what was said to you and by whom 
about clean stock? : 
A No clear-cut answer. We were just discussing 
what clean stock means to each one of us. 
Q And what did clean stock mean to you at this 
meeting? 
A Clean stock to me is, well, what the whole 
| purpose of the thing is here, I guess. 


Q I'm sorry. 


As Clean stock would mean, I guess, stock that is 


COMMERCE REPCRTING CO. 
1$0 NASSAU STREET. NEW YOA5 NY. 10553 ° WOrt® $-3567 


A-352 


bdon of Faulkner, Dawkins & Sullivan by Ronald Lattuga 


Lattuga 10 

original June 7th transaction. 

Q So some time in May, early May, mid-May, there- 
abouts, you heard there was to be ‘ secondary? 

A Yes, sir. 

Q Now, at Faulkner, how many traders were there 
at that time? 

A Counting my supervisor, four. 


Four? 


Q 
A Yes. 
Q 


Was Faulkner making a market, I’m not sure I 
asked this question yet, let me ask it directly, was 
Faulkner making a market in the stock of White Shield at 
about that time? 

A Yes. 

Q tlas Faulkner making a market in any other se~ 
curities? : 

A Oh, sure. 

Q Was there any sort of division of responsibility 
among the four traders as to one stock or another stock? 
Was anyone more of a specialist in a given stock than in 

| another stock? 

A. Yes, I think we all traded our cwn stocks, our 
own group that wewere responsible for. 


Q Did you regard White Shield as being in your 
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group of stocks? 

A Yes, sir. s 

Q Would you say you were primarily involved in 
the trading of White Shield for Faulkner, Dawkins? 

A I was the trader in White Shield. 

Q You were the trader. I assume there were, how- 
ever, isolated transactions that came to Faulkner 
through other traders? 

A I don't follow that question. 

Q Well, not every transaction in White Shield 
came to Faulkner through you, is that correct? 

A If you mean like if I was in the men's room 
and someone came in with 500 White Shield, scueone else 
naturally could say, 500, I bity, or 100, of course. 

How about something larger? 

No. Naturally; my immediate supervisor could. 

As the trader who was specializing in the stock 
of White Shield, did you at any time make any efforts to 
ascertein the status of any registrations or distribution 
in that stock? . 

A No, sir. 

Q You did not? Did you at any time attempt 
to acquire for Faulkner a red herring with respect to any 


such distribution? 
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A No. 


Q When you heard in May of 1971 that there was to 


be a distribution, you made no effort to obtain from 
White Shield Corporation or anyone eise a red herring 
applicable--. 
MR. BAYDA: The witness has already answered 
that he did not. 
MR. DUFF: That is true. I just want the 
record to be very clear on that. 

Q Did there come a time when you learned that 
Francis R. Santangelo might be interested in selling 
some white Shield stock to Faulkner? 

‘pid there come a time? 
Yes. ; 
Of course. 
Yes? 
That's right. 
When did you first learn of such an interest 
on Hr. Santangelo's part? 
A His vicinal call was to the head of the Block 
. Department. 
| Q Ana who was that? 
A Jay Vanneck. 1 don't knew how to spell it. 


Q and what happened after Mr. Vanneck received 
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a call from Mr. Santangelo? 

A He turned it over, the original phone call, 
either over to myself or Jim McMillen, I don't recall 
which, The first call. I think I had one, maybe two 
conversations with Mr. Santangelo. 

Q Prior to the trade? 

A Prior to the trade. 

Q Well, Mr. MeMillen has testified that he was 
the first, as betwee. you and himself, to speak with 
Santangelo. Does that refresh your recollection? 

A That would seem correct. It was either one of 


us, I really don't recall which. 


(Continued on page 14.) 
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Q Have you any pibutvecsten of the first conversa~ 
tion you had with Mr. McMillen regarding Santangelo? 

A No. Jimmy told me thet Santangelo was a seller 
of White Shield, he had roughly 100,000 shares, 55 were 
spoken for by a bank or institution, I don't remember 
which, or he might have said both. 

And there was 44,000 for sale. He had to get 
SEC clearance before he could sell the edie: 

Q That's what MoMillen told you? 

A Yes, sir. 

Q What did you understand that phrase tc mean, 


SEC clearance? 


\ 
i 
{ 
| 
t 
| 
| 
( 
| 


A That he wanted to make sure he could sell this 


stock and in no way, to my cous eugiiin, the in no way be 
involved in this secondary. 

Q Now, which secondary are we speaking of? 

A The one that was coming out then. I only thought 
there was one. 

Q ‘In other words, prior to the sale on June 7th, 
is it your testimony that you knew of only one secondary? 

A Yes, sir. I talked to Mr. Santangelo myself 
about that. 

Q Well, let's take it one step at a time. 


A Okay. 
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Q You knew of only one secondary? 

A Right. 

Q And prior to your firm's agreeing to buy 44,000 
shares of White Shield, you had never obtained a copy of 
the red herring pertaining to that secondary; is that 
correct? 

A No, sir. 

Q Now, after Went ben had spoken to you about 
Santangelo and Santangelo's desire to sell 44,000 shares, 


what happened next involving you and Mr. Santangelo? 


A The stock was around $10. I think the next day 


| 
i 
| 


there were buyers all over for it. There were buyers every~ 
where for the stock. 

To the best of ny vaorredesen, I think that was 
the day I called Mr. Santangelo and told him the stock had 
moved up, probably like 11, and we were prepared to buy 
the stock. 

He said, no, he still had not gotten SEC clear- 
‘ance. That was the day I asked him if this was clean 
stock and had anything to do with the seconeaty distribu- 
tion. 

| Q Can you pinpoint for us when this conversation 
took place? 


Let me, to help refresh your recollection, if it 
COMMERCE REPORTING CO. 
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does, the sale was on “Monday. June 7th. 
| A It had to be the week before. 

Q All right. Now, Mr. MeMillen'’s testimony and, 
again, he wasn't absolutely certain, but he was fairly 
clear that his first conversation with Francis Santangelo 
was on or about Wednesday j the 2nd of June 1971. 

A I think he'd be wrong. 

Q You think he would be wrong? . 

A If you say the dass Soceuced os a Monday, that 
would have left it Wednesday, Thursday and Friday. I 
would guess, Tuesday. 

Q Tuesday, June the ist? 

A Monday or Tuesday, I would think is the original 
call to Jay Vanneck came in. 

Q We're talking now about the first call between 
McMillen and Santangelo? 

A Well, that would have to be the call to Jay 
Vanneck. Jay Vanneck turned it over to McMillen. 

Q I think McMillen testified, I'm not sure, that 
Vanneck said he would have McMillen call back or else give 
MeMillen's name to Santangelo and Santangelo called him. 

A Either way, it was the same day. 

Q It was the same day, all right. 


So that would then be the 3lst of May or the Ist 
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of June; is that right? 

A Yes. Q 

Q Now, taking that calendar, when would you assume 
was the first time you spoke to Santangelo? 

A I would have to say it was the day after, or no 
later than the second day after those telephone calls. 

Q So you are saying, in substance, that your 
conversation, first conversation with Santanselo was 
probably on Wednesday, the 2nd? 

A Wednesday or Tuesday. 

Q Tuesday. 

Now, when you had discussed this with McMillen 
prior to your first conversation with Santangelo, had you 
a@iscussed a secondary with McMillen? 

A No. 

Q You had not asked McMillen whether the stock being 
sold was part of a secondary? 

RK Oh, oh, oh. I didn't understand you. I thought 
you meant we just discussed was there a secondary involved. 

No, Jimmy said that it was clean stock. He had 
to get some sort of clearance from the SEC. And that's 
about all I remember. There might have been more, but I 
don't remember the conversation. 

Q Okay. Now that brings us to your first conversa~ 
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tion with Mr. Santangelo. 
Can you possibly recall how that conversation 


came about? Did you call him or did he call you? 


A I think I called him to tell him the stock was_ 
higher and that we could--we could probably like maybe 
buy the whole thing right then and there the way it looked. | 

The stock was acting fantastic. 
He said, no, he had not gotten clearance yet fron : 
the SEC to sell the stock. 
And then I discussed with him clean stock. 
And he said, yes, it was clean, it was not part 
of the secondary distribution. 
wee : 

Q Now, instead of saying, "I discussed with him 
clean stock," can you reconstruct for us what you said 
to him and what he waited <6 you? I realize this is two 
years ago. 

A To the best of my recollection, I asked him it 
this was clean stock. 

Q "Ts this clean stock"? : . 

A And he said, yes, it was, it was not part of the 

—_—— 
_ Secondary. 
Q Well, now, who first mentioned the secondary? 


A I did. 


Okay. Then what was your question to him? 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, NY. 10038 - WOrth 4-3567 


A-361 


Se eee 


Deposition‘cf Faulkner, Dawkins & Sullivan by Ronald Lattuga 


Lattuga 
A I just said it. 
Q No, you gave us a question and then you gave an 
answer which for the first time raised the secondary. 
I'm trying to-- 
A I said to him, "Is this clean stock?" 
Q And he said? 
"No." 


He said, it is not clean stock? 


Nee” 


Q 
A It is not part of ‘any ‘secondary distribution. 
Q 


So you never mentioned the words secondary 
distribution, it came up in his answer to you; is that 
right? 

A fo the best of my recollection. And I thanked 

him for telling me that. 

MR. DUFF: I'd like the answer read back. 
(The answer was read.) 

Q You thanked him for telling you that it was not 

part of any secondary distribution? 
A Yes, sir. 
Q pid you ever mention the name Leason & Company 
_in your conversation with Santangelo? 
A Mo, sir. 
Q Di@ UcMillen mention Leason & Company in his 


conversation with you? 
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I would have no idea between the phone conversa~ 


Sorry, I don't follow a answer. 
A Do you mean like was I standing there when Jim 
was talking to hin? 
Q No, when he was talking to you. vhen ‘cMillen 
was talking to you. 
A I really couldn't say Tf remember. I could not 


remember, really, if he mentioned Leason's name. 


Q Now, you testified that you had more than one 
conversation with Santangelo. 


What was the occasion for your second conversa- 


tion with Santangelo? 


A I said I had one, probably two. Since it ves two | 


years ago, I could not be honest and say there was a 
second. I might have got on the phone another day and 
said, "The stock is up again.” 

And he might have given me the same answer. Or 
it could have been that he told Jimny this and I think he 
made the phone call, you know. One of us I know spoke 
to him again. 

I recall the original conversation. f thought 
I made another vhone call with hin and he gave me the 


same enswer, that he had not gotten clearance yet. 
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affidavit executed by you in this action on the 7th of 
May, 1973, and I ask you if that is your signature. 
A Yes, sir. 
MR. DUFF: Would you mark this Plaintiffs' 
Exhibit 3, please, for identification. 
(Affidavit executes by Mr. Lattuga 
in this action on the 7th of May, 
1973 marked as Plaintiffs' Exhibit 


3 for identification, as cf this 
date.) 


Now, sir, this affidavit which you prepared, I'm 


idavit which you signed, aid you prepare 
it yourself? 
A I had help from--in the wording of it from Faulk- 
ner's leading counsel. 
Q Isn't it a fact that the affidavit was prepared 


by Faulkner's attorneys, Jacobs, Persinger & Parker, that 


| 
| 
| 
| 


you then consulted as to its contents, that the affidavit 


was prepared for your signature and then adopted such changes 
as you suggested? 

A I recall writing it on a yellow scratch pad two 
years ago. And then it was given to our counsel, who 
chanced the wording, spelling corrections, et cetera. And 
then I signed it. 

Q Now, that was a statement you made two years ago? 


A Yes, sir. 
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Q ° Do you recall sitting down with a yellow scratch 
pad in May of 1973, a month ago, and drafting an affidavit? 
MR, BAYDA: There's no need to ask questicns 

about this. I prepared the affidavit for his signa- 


ture. 


MR. DUFF: I'm gratified for that piece of 
advice. 
Q Now, before you signed this affidavit, Plaintiffs’ 
Exhibit 3 for identification, you read it? 
sir. 
Q And, to the best of your knowledge and belief, 
its contents were true, is that correct? 


A Yes, siz. 


Q And you knew whereof you spoke it, is that correct: 


Yes, sir. 


Paragraph 4 of this affidavit, you state, and 


"During the time which I have been an over-the- 
counter trader, .t has always been the strictly followee 
procedure in the czse of any stock in which the firm by whem 
I was employed made ¢ market, to inquire of the seller 
of a blec!: of the stock in excess of 1 or 2,000 shares 
whether the shares offered were part cf a distribution 
registered "ith the Securities and Exchange Commission." 
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Now, is that a true statement? 

Yes, sir. 

This has always been the policy? 


Yea, sir. 


For any block of stock over 1,000 or 2,000 shares? 


A Yes, sir. 

Q And this was the policy not merely at Faulkner, 
Dawkins, it was also the policy at Singer & Mackie? 

A Yes, sir. 


And before that, it was the policy at Gregory & 


Gregory was a long time ago, an 


neent rulea and there wasn't so much secondary 
it was the rule. 
Q What were your instructions at Singer about 
inquiries you were to 
c pasicaliy the same questions, 
It is part of a secondary? 


Q All right, was that two questions 


you Graw a distinction between good, clean stock an 


penance 


f a secondary? 
A I think it basically, between traders, the word 


=lean stock means, takes in the whole broad perspective. 


Q Now, that is a language of tr 
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A Traders and anyone that's been down on the street 
for years. 

Q Now, in this affidavit, you state that you had 
at least three conversations with Hadeangete, I think 
your testimony earlier today was that you know of one 
conversation and maybe a second. 

A Well, as I said, sir, it was two years ago, and 
most of that was taken around that time. I would have to 
say then, that is correct, 

This was taken one month ago. 
But most of that testimony is from the original 
that I wrote down two years ago. 
have no recollection yourself of these 
from what you wrota two years ago, is that 
correct? 

A Do I have any recollection of it apart from wnat 

I wrote? Of course I do, 
MR, BAYDA: Of what facts? 

Q What you are saying to me is that you doen't 
recall how many times you spoke to Santangelo, but you 
did prepare a memorandum two years ago which was then 
polished up by counsel, may I assume that was Mr. Green? 

A Yes, sir. 


Q And that because it was in that document, you 
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believe that was correct and whatever you said today may 
net be as correct, is that fair? 

A To me my new thinking, two or three phone conversa- 
tions, I could be incorrect. On certain details that are 

re important, I know I am not incorrect. 

Q Now, on what details that you know are more 
important that you know you “are not incorrect? 

A In the details that I asked him about this stock, 
et cetera, things like that. 

Q Can we avoid the et cetera and things like that. 

asked him about the stock, What specifically did you 

him on each of these conversations? 

A On the orisginal 2 I kec a if was clean 
stock, which I testified 


Q And he had told you that it was? 


A It was. And he said that it was not part of 


any secondary distribution. 
Jo 
Q Any? He used the word any? 
A Yes, sir, to the best of ny recollection. 
Q Why would you recollect any, if you can't rememoer 
how many times you speke to him in 1971? You only knew-- 
MR, BAYDA: I object. 
MR, CUFF: y, this is a witness for 


the other party. It the functional equivalent of 


‘ 
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cross-examination. Your man is building a case for 
fraud by the use of a word, any, which you know and 
I know was never uttered because these people knew 
of-- 

MR, BAYDA: I never knew of that at all, 

And you are asking him about his mental processes. 

MR. DUFF: I'm asking him whether he knew 
it was the word any, when he can't remember how many 
times he talked-- 

MR. BAYDA: And he testified that he did 
know it was the word any. 

MR, DUFF: Then I'm entitled te examine. 

Why do you remember the word any? 

MR, BAYDA: I object. 

MR, DUFF: You object? 

MR. BAYDA: I object, You are not entitled 


to ask a question as to his INMental processes, why he may 


have remembered one thing and not another. This was 


two years ago. 

MR. DUFF: Mr. Bayda, then would you kindly 
hand me the memorandum he wrote two years agor-~ 

MR. BAYDA: We have been through this. 
If you want to go for a ruling on it, I think you aze 


entitled to it. 
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MR. DUFF: I think we should call Judge 
Gurfein right now, If you excuse me, we shall do 
that. 


MR, BAYDA: Well, I'11l object to soing for 


a ruling on this witheut papers, I think this 


question which should be briefed. 


my objection to you and the legal 


MR. i DUTE : You tell Judge Gurfein that. 
We will get a conference call, i£ he is available, 
and you can tell him 


MR. BAYDA: 


(Whereupon, a recess was taken.) 


(Examination adjour 


Subscribed and sworn to befcre me 


this day of UST Si 


eae 
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MR. PARKER: I think you ought to go 


back to the prior testimony, too, if you say that 
has a relationship to prior testimony. 

MR. DUFF: The witness has testified, 
sir, in your absence, and the transeript clearly 
reflects it, that he had several conversations, the 
number he was not exactly clear on, with the nlein- 


tiff, that he asked the plaintiff certain questions, 


and that the plaintiff told him his stock was not 


involved is any distribution. 

Now I attempted at that time to inquizte 
as to the use of the word "any". That was the 
point at which this deposition broke off. 

MR. PARKER: If you have a question, 
why don't you put your question? 

MR. DUFr: I have put a questicn. 

j 
MR. PARKER: Without trying to 


the testimony. 


MR. : All right, sir. 

Q Is it your testimony that in describing the 
status of his stock Ir. Santangelo told you that it was 
not part of any distribution? 

A The word “any" also could have been the word 


"the", (spelling) t-h-e. 
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Q All right, sir, have you previously testified, 


or is it your testimony now, that at the time of your 


conversations with Mr. Santangelo, you knew of only on 
distribution of White Sheild; is that correct? 
Yes, sir. 
And that was the distribution which we have 
to. before as the Leason Distribution? 
MR. PARKER: a moment, you are 


properly reflecting what this record says. 


MR. 3 Perhaps you could show me 


need for 
I don't think it is a question 
of need. 
were you aware of during the 
June 7, 19717 
was a distribution, to my 
knowledge, which was by the company, White Sheild Corpora- 
tion. 
Q Did you knew who the unde 
was an underwriter? 
A No, sir. 


Q What was the pr : you asked Mr. 
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Santangelo with reference to whether or not this was 


1 amen cscnitar S rede 
SSS me waren 


clean stock? 
MR. PARKER: Are you asking Dr the 
precise words, or are you asking for the substance? 
MR. DUFF: I am asking for the precise 
words. We have had the substance. 

A I asked if it was clean stock and part of any, 
or the secondary--1I couldn't be 100 percent sure which 
word I used--and he said, no, it was not part of the 
secondary. 


Q I did hear the preposition, “the”. 


He said, no, it was not part of the secondary. 


MR. DUFF: All right, sir. 


Mr. Bayda, did you have the eriginal of the document 
which you furnished me on June Sth or §th? 

MR. BAYDA: 

MR. DUFF: Thank you, sir. 

Q I show you a document, Mr. Lattuga, which has 
been furnished me by your counsel, and ask you Lf that 
document was prepared wholly or in part by yourself? 

A It was prepared by myself and Jim McMillan. 

Q Whose handwriting is it in? 

Mine, except for the White Sheild on the top. 
All right, do you have any indepe scent rm sol- 
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lection, sir, of when you prepared this document? 


A To my best knowledge, two weeks to a month 


after settlement date of the White Sheild. 


Q And the settlement date was? 


A Or, rather, to the delivery of the stock. 


Q Would that be two weeks to a month after 
June 15, 19717 
A Yes, sir. 


Q Approximately? 


Yes, sir. 


I ask that you mark this 


(Document contai 
notations, was ma 
Exhibit 4% for ide 
of this cate.) 


n 


referring to Plaintiffs' 
for identification, I note that it has some abbreviations 
b] 


in 22%. f you could, for the record, reac ct 


the text, fiiling in the abbreviations, s0 «nat the 
record will show just what it was that you intended to 
write. 

A Do you want me also to give the 
then what they stand for? 


Q 1 think shat 3 m We know who 
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the initials stand for but the record will not show that. 

A “gy"--would be J. Van Neck--"received call from 
the floor from Frank Sant."--should be Santangelo-- 
"in reference to 144,000 shares of White Sheild. J"-- 
meaning J. Van Neck--"in turn gave call to J. Ect=- 
should be Jim McMillan. "He told J. Me"--Jim Me 
“that he had the stock for sale but had to wait for SE 
clearance.” 

Q Then there is @ cross out. 


Yes. 


A 
Q O.K. 
A 


"Next day he talked to JM"--Jim McMillan--"and 
RL"--Ron Lattuga-- 

Q Does he refer to Mr. Santangelo? 

A Yes, sir. 

Q 0.K. 

A -~-"said he had not received the clearance yet 
but 100,000 shares were spoken for and he would need bid 
for only 44,000 shares." 
Q And there is a cross out following that? 
A "RL" --Ron Lattuga--"asked if it was 
clean stock and had anything to do with the secondery. 
He said 'no.'" 

Q en there is a eee out? 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK. NY. 10038 + WOrtn 4-356? 


Deposition of Faulkner, Dawkins & Sullivan by Ronald Lattuga 


| 
f 
| 
| 
| 


| 


‘ 
| 
| 
| 
| 


{ 
yf 
j 
i 
' 
} 


5 
i 
' 


Lattuga 
Yes, sir. 

Q O.K. 

A “Following day we made bid on stock but he 
still had not received clearance. Following day we 
talked to --there's a cross out--"and FS"--which is 
Frank Santangelo--"nadce bid for stock, bought it through 
Tobey &€ Kirk. After h ing rumors that there was 4 
piece of unragistered stock around, I asked head orcer 
clerk"--there's a cross out--"at TK"-ewhich is Tobey & 
Kirk--"about stock. id it was an uncoordinated-- 

Q The document says “and assume we agree 
that that is (spelling) e-n? 

A It says (spelling) a-n-d. 

Q Yes 

A "And uncoordinat 
have been 

Q 

A “An uncoordinated wraparound secondary. 
asked him what that was. He said he didn't know. 
then told Frank Powers not to accept stock." 

Q Now, this statement accurately reflect, does 
the discussions you had with the various people nénec 


in here? 


° 
Side 
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Q Did you at any time inquire of the plaintiff 
Santangelo what he meant by the SEC ciearance, which he 
told you he was awaiting? 

A I did not inquire of him directly. 

What did you understand that that involved? 

A My understanding was that since there was a 
secondary in the works, and he worked on the floor o 
the American Stock Exchange, he was being extra cautious 
to make sure he could sell a large block of stock, being 
a specialist with a secondary coming out. 

Q Well, sir, White Sheild is not a stock listed 
on the American Stock Exchange, is it? 

A ‘No, sir. 

Q And it was not in June of 1971? 

A No, sir. 

Q Is it your testimony that a member of the 
American Stock Exchange stands in some different 
than any other seller of stcck, which is not on 
American Stock Exchange? 

MR. PARKER: Excuse me, I object 
of the question. 


MR. DUFF: May I have 


(Answer read.) 


——eeee ee 
meeacarens sonemsics 
perder noes rs 


COMMERCE REPORTING CO. 
150 NASSAU STREET. NEW YORK. N Y. 10038 * WOrth 4-3567 


‘ 


ine of Faulkner, Dawkins & Sullivan by Ronald Lattuga 


Lattuga 47 

"9" --this is a question put by Mr. Duff, 
who is now inquiring of Mr. Lattuga, and it reads: 

"0 Now, instead of saying, ‘I discussed 
with him clean stock,' can you reconstruct for us 
what you said to him and what he said to you? 7 
realize this is two years ago. 

"A To the best of my recollection I asked 
him if this was clean stcck. 


"G 'Is this clean stock?' 


"A And he said, ‘Yes, it was, it was not 


part of the secondary.'“ 


You can go on if you want to, but J 
think that is enough for the record. 

MR. MARSHALL: The questicn now is 
whether he asked whether this was part of a, the, 
or any secondary. 

MR. PARKER: I read the record and I 
stand on my objecticn. I think your questicn, 
you put it, is not well taken and I think I responded 
to the inquiry you made as to what the record shows. 

MR. DUFF: Where you stopped reading 
was at line 22 of page 18. Line 23 continues with: 

"Q Well, now, who firs mentioned the 


segondary? 
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2 I did. 
ao ) 0.K. Then what was your question to him? 
4 I just said it. | 

No, you gave us a question and then you 
gave us an answer." 

MR. PARKER: Gave an answer. 

MR. DUFF: I beg your pardon "gave an 
answer, which, for the first time, raised the 
secondary. I'm trying to-- 

"A I said to him, 'Is this clean stock?! 

And he said? : 

No. 

He sald, ‘It is not clean stock.' 

A It is not part of any secondary dis 
bution. 
"Q So you never mentioned the words secondary 


distribution, it came up in his anewer to you; is 


that right? 


"A To the best of my recollection, I thanked 


him for telling me that.” 

Q Now, having read Plaintiffs' Exhibit 4, for iden- 
tification, does that Exhibit in any way refresh your 
recollection as to whether or not you asked plaintiff 
Santangelo whether his stock was part ef a distribution, 
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or any distribution? 
A This refreshes my memory, since was written 


right afterwards, where I esked him if it was clean 


stock and had anything to do with the secondary, and he 


w 
e 


said, “no He might have expanded more. I don't 
remember. 

Q You did ask him whether it had anything to <o 
with the secondary? 

A The, I cannot be sure of thet actual word, the, 


i 


any 3 Gr=- . H 


Q What I have been trying to get, cir, is whether, 


prior to that question, thers had been any discussicn of : 
secondaries between you, because you referred to the 
secondary. 
MR. PARKER: Prior to what question? 
MR. DUFF: Prior to the question the 
witness has just told us he asked the plaintiff. 
This is very unclear to 
ME « very confusing end I think you 
had better start over again. 
I think perhaps the reporter can read 
back the witness’ last answer. 
(Record read.) 


Prior to the question to Mr. 
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- which you have just testified having had your memory 


refreshed, had you and he discussed any distributions of 
White Sheild stock? 
In that phone conversation? 
That phone conversations with Nr. Santangelo? 
No. 

Q In Plaintiffs! Exhibit 4 for identificaticn, 
you state that sometime after the sale by plaintiffs to 
Faulkner of 44,000 shares of White Sheild steck you heard 
rumors that there was a piece of unregistered stock 
around; is that correct? 

A The word “dueutevenad to me at the time would 
take on a. broad sense of--I would think I should have 
corrected it there. It was really right after. 
really noticed it. It could have been secondary dis- 
tribution, shelf stock, etc., or secondary distribut: 

I think the word unregistered is incorrect. 

Q Would it help you, sir, if I tole you thet 
Mr. McMillan, on several occasions in his testimony, - 
referred to unregistered stock and rumors of unregistered 
stock? 

MR. PARKER: Help him in what regard? 
MR. DUFF: Recall whether he word he 
actually used two to a month after the events + 
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| correct, and that the present explanation is not correct. 
| MR. PARKER: Well, this is so confusing 
I have to object to the form of the question and 1 

| would ask the witness not to answer it unless you can 


| 
{ 
| clarify your question. 
} 


MR. DUFF: 
record, Mr. Parker, that this is your 
this deposition, or at any depositic 
act’*n. 
We have taken the deposition of your 
client's former employee, Mr. McMillan, who on 
several oecasions testified te hearin 
*here was unregistered stuck arounc, who wes ‘(evened 
aeked by Mr. Saids on cross examination 


or not he might have erred in his use of u 


being denied access 
ieation, and it was Mr. MeMillen's 

testimony that the rumors related to unreg stere 

stock. 
BAYDA: not my recollection. 
PARKER: nt, Mr. Bayda, 

. 

DUFF: 
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2 | MR. PARKER: You are certainly trying 


MR. DUFI: I certainly am. 
MR. PARKER: Are you through, sir? 
MR. DUFF: No, sir, I am not. 


MR. PARKER: Please go on. 


e 


MR. DUFF: And that we suspended Mr. 


Lattuga's deposition, or the deposition of Faulkner 


by Lattuga, precisely to obtain this document, 
Plaintiffs' Exhibit 4, and Plaintiffs' Exhibit 4 
concerns the use of the word unregistered 
new have an explanation: which directly contradicts 
a contemporaneous, or virtually contemporane 
document. 
MR. PARKER: Sir, you summation 
noted with great respect. 
I suggest to you that, and agein with great 


respect, that that does not grant you leave to summa- 


rize the testimony of Mr. MeMillan, to use the charec- 
terizations that you have, or to try at this time to 
try to draw the conclusions that you have. 
f you have some questions to put te this 
witness, sir, which are correct as to form, 
SO. 
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MR. DUFF: All right, I would 


(Record read.) 


Q All right, sir, it is your testimony that when 
you used the word unregistered, you might have intended 


secondary? 


object to your character~ 


ization of the 

If you have a question, please put 
him witheut summarizing his testimen 
Q All rights sir, 


sold in a secor.dary distribution is unreg 


Registered secondary would not be unregistered 


I beg your pardon? 


A registered secondary would not 5e 


Q is it your understanding that 
unregistered stock? 
A That I don't know, 


Q What is your underst 
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2 A sort of secondary that can be sold from time 


3 I am not too clear on the definition of ehelf 


But you are clear that it is a secondary? 


Yes. 


NR. DUFF: Excuse me a minute, off the 


record. 


(Discussion off the record.) 
MR. DUFF: May I have the last question 


and answer read? 


| 
| 


(Record record.) | 

Q So that you did not use the word unregistered ne 

mean either shelt or secondary; is that correct, sir? : 
MR. PARKER: No, he didn’ : 


His testimony is there, sir. 


MR. DUFF: Well, I an not at all clear, 


Mr. Parker, because it seems to me he has expleined 


that he used the word incorrectly; that he thought 
it meant one of two other things. 
Q It is true, is it not, sir, that at no time 


prior to this transaction with Mr. Santangelo did you 


attempt to obtain a co of a red herring relating to any 
y 


registraticn of White Sheild stock? 


MR. PARKER: It has already been asked 


& 
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i 


and answered, Mr. Duff. 


Q Now, after you heard fumors that there was 4 
piece of unregistered stock around, whatever you intended 
by that phrase, you telephoned the head order clerk at 
Tobey & Kirk; is that correct? 

A Yes, sir. 

Q Do you recall his name? 


A Vin Ross, which is not in here. I thoucht it 


Vin Ross is the head order clerk? 
As far as I knew he was. 


o Mr. Ross regardless? 


did you ask hin, sin? 

I had told him that I had 
selling the stock all over the street an 
about the stock I had bought, was a¢ 

Vin Ross said, "no", i 
wrap-around secondary. 

I asked Vin what that meant, 
didn't know. 

I said when you deliver 
does that come with a p 


He gaid; "No, but if you want one 


é ~ 
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| 
| Q From whom had you heard that Tobey & Kirk was 
: selling the stock all over the street? 
A From other traders in the stock. 
Q Can you name any of them? 
A Sherwood Securities, Singer & Mackie, Mitchum 
I don't remember the other names. 
From whom at Sherwood did you hear this? 
I don't recali the names of the traders, sir. 
Of any of them? 
No. 
How about Singer & Mackie? 
To che best of my knowledge, it would have to 
be the trader in White Sheild. 
Q You don't know his name? 
A Jim Mullen. 


Q Do you have any recollection of what Mr. Mulien 


may have said to you on the subject? 
A No, sir. 
Q Do I understand correctly that inthis conver- 


sation with Mr. Ross he said to you that he would not 


normally delivery a prospectus with this stock but you 


teen — 
a 


could have one if you wanted it? 
MR. PARKER: Please, Mr. Duff, I wish 
you would refrain from, and I ask this really with 
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great humility, from trying to summarize this witness’ 
testimony. 

He has given his testimony. It is on 
the record. You are changing it in scme respects. 
I am not going to comment now upon the degree to 
which you are changing it, but if have a fresh 
question to ask, I would respectfully ask you to do 
50. : 

MR. DUFF: May I have the portion of 
the answer dealing with the discussion between the 


witness and Mr. Ross read? 


(Record read.) 


Q When Mr. Ross told you that if you wanted 4 
prospectus he would send one, did you accept that offer? 

A I said, "No, we don't want one." 

Q You said you do not want one? 

A Yes, sir. 

Q Now, on or about June 7, 1971, the defendant, 
Faulkner, Dawkins, sold 20,000 shares of White Sheild 
stock to Singer &§ Mackie and to Mitchum Jones and Templeto 
is that correct, sir? 

A Yes, sir. 

Q Did you handle that sale? 

Yes, sir. 
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MR. PARKER: I don't recall the testi- 
mony that way, but if you say so-- 


MR. DUFF: Let us go back and get it 


(Record read.) 

Q Did you have cecasion to eall the traders at 
Singer, Mackie or Mitchum Jones for the purpose of can- 
celling the sales of White Sheild stock, which you had 
sold them on or about June 7, 19717 

Yes. 
You placed the call in each case? 
Yes, sir. 

Q Do you recall approximately when you placed 
that call? 

A Shortly after the settlement date. 

Ee. Which I think we are agreed is June 15, 19717 

A Yes, sir. 

MR. PARKER:\ Well, whatever the record 


shows the record shows. 


MR. DUFF: I just want the record to 


be complete here. There is no dispute as to the 
date. 

MR. fARKER: Well, there is. 

MR. DUFF: { was not aware of it. 
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Q And did you speak to Mr. Mullen and Mr. Griffith 


on that occasion? 

A Yes, sir. 

Q What did you say to Mr. Mullen? 

A On the advise of ouv house attorney we had 
bought stock that was not lean and we were vefusing 
accept that stock, 50 we would nave to cancel) those 
sales. 

Q And by “house attorney", ame you referring 
Mr. Mare Green? 

f Yes, sir. 

Q Did Me. Mullen say anything 

A I don't really recall. I know he talked to a 
partner at Singer, Mackie before he came back and aic, 
"Well, all right, we will cancell that end of the 
action." 

I think with Mitchum Jone -was cancelled 
right then on the phone. 

Q And then you speke to Mr. Griffith? 

A Yes, sir. 

Q And I gather the instructions to cancell these 
trades did come from Mz. Green, as Ye told Mr. Mullen? 

A Yes--nc, I don't know that J said that, no. % 
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think I said, "0 house attorney.” I don't I used 


his name. I think I said, “Our house attorney advised 


me." 


Q I understand but did you receive your instruc- 


tions to cancellthese trades from Mr. Green or from some~ 


one else? 


A From Mr. Green. 


Q Was that on approximately June 157? 


A On or about that date, sir. 


Q Did you have any discussions cither with Mr. 


Mullen or with Mr. Griffith, or with anyone in Faulkner, 


Dawkins, about covering your'sale to them by purchasing 


en the street? 


A To Mr. Mullen or Mr. Griffith? 


Q Or with anyone in Faulkner, Dawkins. 
A To my best recollection I discussed this with 


Mare Green. He told us he wanted us to drop the stcck 


oa een aes en a 
cies “ <== 


ia 


in NASDAQ because we couldn't determine what kind of stock 


a 


we would be buying. 
Q During the period commencing June 7, 1$71 énd 
- ending June 15, 1971, did you have any other sales of 


White Sheild by Faulkner to any other broker or dealer? 


A I would have to get out my records. There mi 


have been hundreds and two huncrede. i don't vealiy 
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2 | recall that, sir. I would have to get the trading 

3 | records and lock that up. 

+ | Q ' Do you have any recollection if any other tradas, 
other than trades with Singer & Mackie and Mitchum Jones 
were cancelled by Faulkner Dawkins after June 7, i871, 
and I am speaking ef trades of White Sheild. 

A To the best of my recollection, those were the 
only two trades cancelled. 

Q When you spoke to Mz. Ross and he told you 
about the stock that plaintiff had sold Faulkner through 


s 
Tobey & Kirk was part of an uncoordinated wrap-around 
secondary-- 


Yes, sir. 


--did you make any inquiry of anyone, other then 


ag to what those terms meant? 


|: 
i 
j 
i 
i 
1} 
(" 
i 
H 
i 
Hf 
H 
H 
i 
| 
| 
i 
} 
} 
' 


A I asked a number of pecple. Half of then I 


don't remember who I asked. I can remember asking people. 


I don't remember anyone ever giving me an answer, knewing 


what it was. 


Q Do you now know what it is? 


ee 


A The correct definition of it, no, sir. I can 
assume what I think it is but I don’t know. 
MR. PARKER: We don't want your assvump- 
tions. You have answered it. 
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Q But is it your understanding that an uncoordinated 
wrap-around secondary is a distribution? 
MR. PARKER: No, there is no basis for 
that inquiry. You have laid no foundation for that 
question, and what nis understanding is would not be 
prebative in any way. He has given you 
about it. 
Q- Well, in Plaintiffs! Exhibit 4, for 
tion, you stated, you wrote, that after asking Mr 
what an unceordinated wrap-around secondary distr 
was, and he told yo that he did not know, you then told 
Frank Powers n * te accept the stock; is that correct? 
A Yes. 
Q Was that your own decisicn, or did you clear it 
with someone else first? 
MR. PARKER: If you will permit me, 
Mr. Duff, I don't know that you have really restates 


the testimony correctly, which is a recurrance of 


the same kind of thing that is going to do violence 


to this record, for you keep restating what your 


mecca 


understanding is of the testimony, without using 


what the actual testimony of the witness was. 
I implore you to ask questions that 
correct as to form and not based upon your f 
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pretation or characterization of the witness' te 


mony. 


characterization of my question, I will quote from 

Mr. Lattuga's written statement of June of July i971 

and repeat the question. 

Q In Plaintiffs' 1ibi : identification, 
you stated: 


"I asked head order clerk at TMK about 


He said it was an uncoordinated wrap-around : 


. 


I asked him what that was. He said he didnt know. 

i then told =. Fewers i to accept stock.” 

Now, sir, when you told Mr. Powers not to accept = 
the . stock, were you acting on your ewn authority, or 
had you been told to tell Mr. Powers not to accept the 
stock? 

A On my Own authority. 

Q And you told Mr. Powers net to accept the stock, 
even though you did not then knew, and do not now know, 
what an unccordinated wrap-around secondary is? 

A Yes, sir. 

Q Prior to talking to Mr. Powers and telling hin 
not to accept the stock, did you. discuss your conversa- 


r. Ross with anyone else? 
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A Mare Green, a few seconds befcre Frank Powers, 
or a few seconds after. 


Q Did you tell Mr. Green what Mr. Ross had told 


Yes, sir. 
Did Mz. Green say anything? 
A I told him what Mr. Ross had wate and I did not 
know what an uncoordinated wrap-around secondary was, 
and I had given instructions not tc accept the stock 
until we knew whet we were getting. 
Q How much, assuming that your conversation with 
Mr. Green was before you spoke with Mr. Powers, and I 
think you testified you can't recall whether it was before 
or after-- 
A They were seconds apart. 
practically adjoining to each other, and I think they were 


both in the hallway and I spoke to the two of then. 


MR. DUFF: I have no further questions. 


MR. PARKER: Thank you. 
MR. MARSHALL: I would lixe to cross 
examine. 
EXAMINATION BY MR. MARSHALL: 
Q When was the first time you spoke to anybody 
at Tobey & Kirk about the 44,000 shares you have been 
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testifying to earlier? 
On or about the 
conversation with Vin Ross, w 
pefore settlement date. That was the only con- 
versation I had with hin. 

Q What did you say to Vin Ross? 

A I told Vin I had heard rumors that Tobey was 
selling stock and I asked Vinnie about the stock that I 
had bought. 

Vin said that it was an uncoordinated wrap-around 
secondary. I asked Vin what that meant. He said he 
had no idea, and I asxed him, "Vin, does 
a prospectus?" 


He said, "No, but if you want one you can have 


Q This was how long 
days? 

A It has to be close to settlement date, which I 
think we have established was the 15th. 

Q Did you ask Vin Ross specifically if these 


shares which you had purchased were part of a secondary; 


the secondary, or any secondary? Did you ask him thet 


question at that time? 
A No, sir. It was more like, "Vinnie, the shares 


COMMERCE REPORTING CO. 
150 NASS&U STREET. NEw YORK. NY. 10038 * WOrth 4-3557 


Deposition of Faulkner, Dawkins & Sullivan by Ronald Lattuga 


1 Lattuga 30 
I bought, Vin, what were they?" 
That's when he volunteered the uncoordinated. 

Q When was ten first time you understood that 
Tobey & Kirk were to be the selling agent for these shares? 

A After Jim McMillan made the original trade with 
Mr. Santangelo. 

Q Well, how did you understand 
was the agent? 

A Jim said that he had to call Tobey & Kirk 
‘onfirm the trade, or Tobey would call him and confirn 
the trade. I don't re »er which. 

Q Do you know how many days, or how many hours, 
or how long in general before a call was made one way or 


the other between McMillan and Tobey & Kirk, that McMillan 


told you that Tobey € “irk was the seller? 


MR. PARKER: I object to the form of the 

question on the ground that it és virtu 

hensible. 

Q Can you be more specific as to whem McMillan 
told you that Tobey & Kirk was the agent? 

A My best knowledge would be right after he had 
gotten off the phone with Mr. Santangelo. 

Q As I understand it, he had several 


with Mr. Santangelo. 


Deposition of Faulkner, Dawkins & Sullivan by Marc R. Green 


Green 32 


A I think where Mr. Hicks indicated that he was 
an attornev, we discussed rather briefly, as I recall, 
the Jaffee case. 


I think that he indicated that we are obli- 


gated to take the stock, and I think I indicated that I 


disagreed with him. 
Q pid you gather that Mr. Hicks was knowledge- 
able in the securities law, and specifically in tne 
area covered by Jaffee? 
A pid I gather that from our conversations? 
Q Yes. 
A No. — 
28, Did you draw no conclusion, or did you gather 
that he was not knowledgeable? 
MR. BAYDA: Objection.. 
MR. DUFF: I think his answer is 
ambiguous. 
Mt. BAYDA: I think the question is 
improper. = = 
= what else was said between you and Mr. 
Hicks in ti.at telephone conversation? 
A I don’t think anything else. 
Q He told you that Faulkner, Dawkins was 
obligated to take the stock; is that correct? 


(Gone Reparting Conipuy Ine 


ee Norske = aaa as ee oe = 


Depositfion of Faulkner, Dawkins & Sullivan by Marc R. Green 


Green 
I helieve so, yes. 
And you disagreed? 
Yes. 
Was that the end of the conversation? 
I believe 59, yeSe 
Nothing else was discussed between you? 
A Well, it was a very brief conversation. 
Q Did he indicate to you that he proposed to 
discuss the matter with any of his partners? 
ae don't recall. 
Q Did he suggest to you that perhaps one of his 
partners might call you? 
we oe den’ t Pecaii. 
Q Did another lawyer representing Tobey & 
Kirk call you? 
A Yes, sir. Yes, I think he did indicate that 
he would have another attorney speak with me. 
Q Was that attorney Peter Landau? 
A Yes, sir. 
Q Do you now recall his mentioning that Peter 
Landau would call you? 
A No, siz. I remember Peter Landau called me, 
but I don't know whether Mr. Hicks indicated that Mr. 


Landau would call. 
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Q So Mr. Landau did telephone you? 

A Yes, sir. I think essentially the same thing 
that Mr. Hicks said,that we were obligated to take the 
securities, and I indicated that I didn't believe we 
were :obligated to take the securities. 

: You are asking what he said to me? I think 
that was all he said to me. a 

Q Nothing else was discussed? 

That he asked me, or that we discussed? 

That you and he’ discussed. Weqkcse 

Yes. 

. ~ mentioned to him that I thought they were 
in error, and that ies woulda be aiding and abetting 
a violation, and that I would be willing to rely upon 
an SEC decision, and that I would be willing to go with 
him to the regional office today, or go to Washington. 

Q pid Mr. Landau tell you that he was going to 
instruct Tobey & Kirk to redeliver the stock? 

A I recall that, but I don't recall that Mr. 
Landau told me that, or someone else telling me that but 
I remember someone wise telling me that Tobey & Kirk 
were going to deliver the stock. ie 

Q Referring to Faulkner's answers to interroga~ 


tory :: No. 18? 
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Yes, sir. I see it now. 
I guess it was Mr. Landau, then. 
Q When he said he was going to instruct Tobey 
to redeliver, what did you say to him? I would like 


your exact words, if you can recall them. 
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A We would reject the delivery. 
Q Did you tell him that the transaction was 
unlawful? 
A Did I use those words? 
I @on't recall. 
Q Illegal? 

-A.. Improper. 

-Q-- The interrogatory states, the answer to 
interrogatory states that you advised Mr. Landau to 
consult the Securities and Exchange Commission before 
making a serious mistake? = 

A Yes, sir. 

Q Did you advise him to consult the Securities 
_ and Exchange Commission, or did you tell him that you 
would go to the Securities and Exchange Commission? 

A No. 

I think I said that he should, but that I 

would participate with him. : 

Q What was his response to that suggestion? 
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A He would not do it. 

Q He would not go to the Securities and Ex- 
change Commission? 

A Correct. 4 

Q Was anything else discussed between’ you on 
the occasion of that conversation with Mr. Landau? 

A I don't believe so; NO, sir. 

Q pid he state to you or imply to you that 
he would study the Jaffee matter? Had you mentioned 
the matter to him? 

A I don't recall; but I may have mentioned 
Jaffee, because it encompassed everything that wes 
‘transpiring here, and it was easy to say with one word. 

I may have. 

Q pid he say that he would review Jaffee and 
get back to you, or anything of that sort? 

i A I don't recall, sir. But there were no 
subsequent conversations with Mr. Landau. 

Q How did you leave the conversation? 

A I believe it was left on the fact that co 
‘would reject the delivery, the subsequent delivery. 

Q Did there come a4 time when you met with any 
representatives of Tobey or the plaintiffs? 


A Yes, sir. 
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Q Before that, were there any subsequent conver- 


sations with any lawyers representing either Tobey & 


A Yes, sir. 


2 
3 
4 Kirk or the plaintiffs? 
5 
6 


Q With whor w.s the next conversation? 
A Mr. Merritt, of Willkie, Farr & Gallagher. 
Q Have you any independent recollection of when-- 
did Mr. Merritt call you, or did you call him? 
A Independent of the review? 
Q Yes; independent of that. 
No, siz. 
What was the occasion of the conversation? 
I don't ee the question. 
Q How did it come about? 
A He telephoned me, I edaee. and said he 
represented Mr. Byrnes, and that we are oblicated to 
take the stock. 
Q You, Faulkner, was obligated? 
A Yes. Faulkner was obligated to take the stock. 
Q Just that he said. He picked up the phone, 
_ and said, "Faulkner is obligated to take the stock"? 
A Yes. 
I think he indicated who he was. I never 
heard of Mr. Byrnes. I had no idea who Mr. Byrnes was. 
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He said he was involved with Mr. Santangelo, 

and we are ebligated to take the stock. 

Q By What did you say? 

A I disagreed with hin. 

Q Was uae any discussion of Jaffee gr any other 
legal principles? 

A I doen't recall. 

There was a statement, as Ihave it in my 
interrogatory, that he indicated he would arbitrate the 
matter with me. 

Q You said you would prefer litigation? 

A I said I prefer litigation. 

Q Was anything else said in the covrse of that 
conversation? 

A Not that I recall, sir. 

Q Do you recall how long the conversaticn took? 

A i think all the conversations were very brief. 

Q When did you first learn of the trade with 

& Kirk? 

A I don't recall. 

Q Was it before or after the delivery of the 
securities? 

A The reason I don't recall is ppies I re- 


viewed trading sheets, and I would have seen a trade. 
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I am presuming I would have seen a trade of 
44,000 shares being bought by our firm. 
_I- would not have known at that time who 
sold the securities to us. 
I know in my mind that the first time that I 
am really aware of it is the 15€h, settlement date. 

Q When you reviewed the trading sheets, the 
trading sheets would have shown that transaction, would 
they not, prior to the delivery of the securities? 

A - What's why = answered your question the way 
I have. 


Q Had you had any discussion with Mr. Lattuga 


concerning his having heard a.rumor that there was a 


large piece, I thank the word he used, of unregistered 
stock e ‘ating around? I am speaking of stock of White 
Shield Corporation. 

A I don't know what term he used. 

If your question is do I recall speaking with 

Lattuga prior to the 15th, the answer is no, specifi- 
cally about this. Mr. Lattuga and I speak frequently - 

Q I appreciate that. 

A Specifically this, no. 

Q I am not concerned with any conversations 
relating to any other subject. 


(onmuerah parting (cornepanry Iie. 
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A No, sir, I don't. 

Q pid you at any time in June of 1971 reread 
the Jaffee decision? 

A I don't recall. 

Q Following your conversations with Messrs. 
Hicks, Landav and Merritt, did you go back and reread 
Jaffee? 

A I don't recall. 

If you want me to speculate, I can. 

Q I am not interested in your speculations. I 
am trying to jog your memory « 

A I don't recall. 

Q. «. They had alsc expressed disagreement with you, 
had they not, with your review of what obligations 
Jaffee had imposed? , 

That.didn't shock me. 


They had disagreed with your reading of the 


Yes. 
Had you no interest in reassuring yourself 
that you were reading the law correctly? 
MR. BAYDA: Objection. 
Q . Did not their disagreement cause you to 


attempt to reassure yourself that you had properly read 
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MR. BAYDA: I think the witness has 
already answered that he has no recollecticn. 
You have asked the question several times. 
MR. DUFF: We are entitled to try and 
refresh his recollection. 
A I don't remember the question. 
MR. DUFF:: May we have the question? 
(The question was read.) 
A I really don't need any reassurance, but = 
don't recall. 
Q I wish I had your certainty. 
Did there come a time when you had a meeting 
_with representatives of Tobey & Kirk and/or the plain-~ 
H tiffs? 
A Yes, sir. 
Q Have you any independent recollection of 
| when that meeting occurred? 
A Independent, subsequent to the 15th? 
Q How did the meeting come to take place? 
A I don't recall. 


Q Did you suggest there be a meeting, or do 


you believe that the suggestion came from the plainti 


or Tobey & Kirk? 
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A I really don't recall. 

I only had the one conversation, I believe, 
prior to the meeting with Mr. Ross. And I don't think 
it was that question, that question was discussed in 
that telephone conversation. I really don't remember. 

Q From the standpoint of timing, I believe 
your interrogatory answers state that the enetine oc~ 
curred on June 21, i97l. 

Can you accept that as the date? 

Yes, sir. 

By virtue of its being in the answers? 

A Yes, sir. 
Q I take it the answers made use of contempor- 


ary documentation of some sort that would have fixed that 


A pocuments that I would have prepared at the 


time that I had the conversations, Yes, sir. 


Q So there is no doubt that the meeting took 
place on June 21, 197i? 

A No, not in my mind. 

Q Do you have any recollection whether that 
meeting occurred before or after your telephone conver 
sation with Mr. Merritt? 

A No, Six. i gon't recall. 
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Do you seaanis whether it occurred in the morn- 
afternoon of the 21st? 
I believe it was in the afternoon. 
Early or late ‘n the afternocn? 


I really don't «2call. I am-sorry. I really 
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don’t. 
This, as you are well aware, occurred in June 


| of 1971. 
| Q I am just trying to get a sequence. 
| A I can appreciate that. 


I really don't, not at all. I'm trying in 


| my own miné to recall whether it was aftcr the close or 
before the ciose of the market. I just can't. 


| 
| Q Have you any recollection of who was present 
| at that meeting? 
: A Separate and apart from my interrogatory? 
Q Separate and apart from your interroga 
A Yes, sir. 
Mr. Santangelo, Messrs. Santangelc, Byrnes, 
Ross, Cirenza, and the head of our block trading, whose 
_hame escapes me at the moment. 
Q Would that be Mr. Vanneck? 
A Yes, sir. 
Was anyone else present? 
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A Mr. MacM!llen may have been there. But I 


2 
3 


don't recall. j ee 
Q : Mr. MacMillen has testified he was there. 
Does that in any way refresh your recollection? | 
No, sir. = - 
I seem to believe that he was there. 
Q Was Mr. Lattuga there? 
A I have no recollection of Mr. Lattuga being 
there at all. 
Q How about the discussions,if you :° vu. 
recall, apart from the introductions and the salutations? 
A I believe it was either Mr. Ross or Santangelo , 
“that described what they understood the sequence of 
events, including the trade of the 15th. | 
Q Do you have any independent recollection at 
this time what their description was? 
| A No, sir. 
Q After Mr. Santangelo cr Mr. Ross described 
_ the sequence of events leading to the trade--have I 
phrased it correctly? 
A I believe so, yes. 
Q (Continuing) --what was said next? 


A I don't believe that any of the Faulkner 


people reiterated what we believe to be the facts. 
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Q I am audio I didn't get the answer. 
A I don't believe that the Faulkner people re- 
iterated what they believed to be the facts. . z 
think there was some disagreement as to the facts. 


| Q By whom was the disagreement expressed? 
| A It may have been Mr. MacMilien. 


Q Have you any recollection of what Mr. 


| A No, sir. 


| MacM? ian said? 


MR. BAYDA: For clarification, you mean 
disagreement with the facts as related by Mr. 
Santangelo or Mr. Ross? 

HE WITNESS: Correct. 
BY MR. DUFF: ay 

Q Do you recall the nature of the disagreement, 
which facts related by Santangelo or Ross were dis- 
agreed with? 

A No, sir. 

Q Prior to this meeting of June 21, 1971, had 
you met with Messrs. Lattuga. and MacMillen or either of 
them to review with them the circumstances leading to 
the trade? 

A Yes, sir. 

Iam sorry. Prior to the 21st? 
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Yes. 
LA Yes, sir. : Loe 

Q You had done that Prior to the- meeting of 
June 21st. Had you asked either Mr. MacMillen or 
Lattuga or hoth of them to prepare 2° memorandum for 
you of those circumstances? 

A Yes, sir. 

Q I show you you'a document. 

MR. DUFF: My copy does not have the 
reporter's stamp on it. ‘The aocument is the one 
thet you produced at the Lattuga deposition, which 
was marked Plaintiffs' Exhibit 4 for identifica- 
tion. | 

_Unless you prefer to use the stamped 
copy, I would Like to show the witness my cOPY- 

MR. BAYDA: That is fine. : 

Q I show you a document which is & copy of 4 
document that was marked Exhibit 4 for identification, 
and ask you if that was the memorandum which the two 
gentlemen prepared prior to the meeting of June 21, 1971. 


MR. BAYDA: I do not believe that the 


witness testified that the memorandum was pre- 


pared prior to that meeting. 
MR. DUFF: I asked him whether he asked 
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them to prepare a memorandum prior to the meeting, 
and you are quite right. If jumped a question. 

Q bid you ask them to prepare a memorandum 
prior to the meeting? 

A Yes, sir. 

Q Was the memorandum prepared prior to the 
meeting? 

A No, sir. 


Q When was the memorandum prepared? 


f 
A Subsequent to a i meeting. 


Q How much subsequent to the meeting? 
. Within 30 days. 
What was the occasion for its preparation? 
My request that it be prepared. 
What was the occasion for your request? 
A To ascertain from our traders what transpired. 
Q You had already done that prior to the 21st, 
had you ce 
A I wanted it in writing for my file. 
Memories have a way of dissipating over 
Yes, they do. 
When you received Plaintiffs' Exhibit 4 for 
identification, did you have further conversations with 


Messrs. Lattuga or MaciMillen? 
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A Yes, sir. 

Q Did you review with them the contents of 
Exhibit 47% Lense 

A Yes, sir. 

Q Going back to the meeting of June Zist, <= 
think the sequence we have covered so far was. that either 
chiar or Santangelo related his or their version of the 


facts giving rise to the transaction, and then someone 


on behalf of Faulkner expressed some disagreement. 


Is that a fair description of your testimony? 


‘Yasi. (sige 


(Continued on page 49.) 
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Q Did anyone at that meeting suggest or accuse 
Santangelo of having misrepresented the fact that the 


stock being sold to Faulkner was not part of a registered 


distribution? 
MR. BAYDA: Repeat the question. 
(Question read.) 

A I don't think so. I don't think that was the 
purpose of the meeting, really, to siart accusing each 
other. | 

Q What was the purpose of the meeting? 

A I think to try to resolve the situation. 

Q Was Faulkner prepared at that time to con- 
sider possible avenues of accepting the stock? 

A Yes. 

Q Of re it was your hope to persuade the 
plaintiffs that you were not obliged to accept the stock, 
was it not? 

MR. BAYDA: Objection. 


MR. DUFF: Your objection being -- 


MR. BAYDA: You are asking for a con- 


clusion. You are asking what the witness hoped. 
MR. DUFF: No. Perhaps the word "hoped" 
may be objectionable but the witness testified that 


the purpose of the meeting was a resolution. There 
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are many ways to resolve it. One of which that the 


plaintiffs agree that they are in error and not in- 


sist on the transaction. 


The other is that Faulkner accepts the 


idea that it can accept the stock or that there 


be some other resolution. 
It seems to me that is. fair. | 
BY MR. DUFF: 

Q In speaking of a resolution, Nr. Green, did 
you give any explanation to the plaintiffs or Mr. Ross 
as to why they should accept the cancellation Of this 
transaction by Faulkner, Dawkins? 

A. I may have briefly discussed the Jaffee 
situation and indicated that our firin was precluded and 
prohibited from accepting stock ina distribution. 

Q In the course of your preceding conversations 
with Messrs -~ telephone conversations with Messrs. Ross, 
Hicks and Landau and in your conversation with Mr. 
Merritt, which was either before or after that meeting 
on June 2lst, had you stated to any one of those lawyers 
or to Mr. Ross that Faulkner would not accept the stock 
because there had been misrepresentations of material 
facts concerning its status as part of a registered dis- 


tribution? 
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I don't believe I had. 


Q Did you at that time have any reason to he- 


lieve that there had been such misrepresentations? 


MR. BAYDA: Repeat the question. 


(Question read.) 


MR. BAYDA: At what time are you referring, 


sir? 


MR. DUFF: At any time up to June 21st, 
either at the wnetine of June 21st or in the conver~ 
sation with Mr. Merritt, whichever was later. ~ 
A ) eas sir. : 

Q what was the basis for your belief that there 
had been aiiele misrepresentations? 

A I was informed by our traders. that they were 
told by Santangelo and someone at Tobey & Kirk that this 
stock was not the subject of a distribution. 

These are my words. 

Those are your words? 

Yes. : 

Q pid you inquire of Lattuga and Veen at 
the time they informed you, or whichever one of them in- 
formed you of that fact, what the precise words used by 


Santangelo or Tobey & Kirk were? 


MR. BAYDA: Objection. I think you are 
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inquiring into an area which is privileged. 


MR. DUFF: Which privilege are you in- 


® 


MR. BAYDA: The attorney-client privi- 


MR. DUFF: If it is “BE Seeney” client, 
it would seem to me that it has been waived in the. 


following particulars: 


1, the two traders have each 


testified as to eeertese conversations which they | 
i 


had with Mr. Santangelo and Mr. Ross” of Tobey & 
Kirk. 

2, their memorandum of those 
conversations | which was ‘prepared within a month 
after the conversations or six weeks after the con- 
versations has been produced. 

3, Mr. Green has testified as 
to his belief beingbased upon what had been 
told him. 

At this point we are. insaies into the 
specific words that they told him had been utilized 
which can scarcely be privileged. It is merely 
evidentiary. 


MR. BAYDA: I disacras with your con- 


Gone’ Reporting Gomparny Luc 


ee ee en a eee ERR eT SN 


Deposition of Faulkner, Dawkins & Sullivan by Marc R. Green 


Green 


clusion. 


I don't know what relevance his belief 


ha. But you are asking for specific words used 


in a communication between an attorney and a 


client. p : 
MR. DUFF: I think Iwill éonsider 
iy ceca we need a ruling on that. 
BY MR. DUFF: 
Q The fact is, is it not, Mr. Green, that at 
no time in your conversations with Ross, Landau and Hicks 
on June 15th, in your meeting on July 2lst and in your 
conversation with Merritt on June 2lst did you accuse 
Mr. Santangelo or anyone representing Tobey & Kixk of 
having misrepresented? ee eee 
= MR. BAYDA: I believe you are mis-~ 
stating his testimony, sir. 
I believe the witness testified that he 
had no recollection. 
Q Have you any recollection of having made any 
such accusation at any one of those occasions? 
A No, sir, I do not. - ee 
Q Did Mr. Santangelo have any conversation with 


Mr. MacMillen during the course of the meeting of June 


21st, 1971, exclusive of salutations and farewells? 
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I believe so. 


Do you recall the substance of that conversa~ 
No, sir; only the fact that they disagreed, 
Did Mr. Santangelo ask Mr. MacMillen for 
confirmation of the fact that Santangelo had told him that 
if you look in the prospectus you will see my name? 

A I don't understand the uation, 3&2. 

Q pia Mr. Santangelo ask Mr. MacMillen for 
confirmation of the statement -- and I am paraphrasing ~~ 
if, you look in the prespectus you will see my name; that 
Santangelo had at some point said that to MacMillen? 

A -No, sir, I don't recall that. 

Q Do you recall the nature of the disagreement 
between MacMillen and Santangelo? a 

A I believe it had to do with what was said 
to each other and what was ~~ 

Said, did you say, oF sent? 


Said to each other in the telephone conversa~ 


Do you recall what MacMillen said was said? 
No, sir. 
Q Do your notes of the meeting of June Zist re- 


flect what MacMillen might have said to Santangelo? 
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Have you examined the notes to see if they do 
refresh your recollection? 
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= Last weck but I don't recall specifically 


2 
3 
4 
§ 
6 that item, sir. 7 ee 
Q Would you care to look at them again? 
A Yes. 
(Recess. ) 
THE WITNESS: Can I have the question, 
please? 
(Record read.) 
? 
about MacMillen stating that at some point in time he was 
informed that the stock was part of an uncoordinated 


wrap-around secondary and I recall that Jimmy MacMillen 


called Tobey & Kirk to ascertain what that was. 


‘ A,... The only thing I have in my notes is something 


“he trader he had spoken to had no idea what 
it was. 
When the stock came in with the prospectus he 
“yealized what it was. | 
Q Your notes make clear that that was MacMillen 
who said that? 
A No, it does not. 


Q Mr. Lattuga has testified that he telephoned 
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Vin Ross of Tobey & Kirk and inquired as ta what kind of 
stock it was and was told it was an uncoordinated wrap- 
around secondary and he asked what that was and Ross 


said he did not know. 


A My notes don't indicate who said this to me 


at that or said it at that meeting. ~ ~ — 

Q Do your notes indicate or refresh your recol- 
lection as to what MacMillen might have said to Sané angelo 
as to what the disagreement between them was? 

MR. BAYDA: Objection. 
You are asking the witness if his notes 
indicate what MacMillen might have said? 
MR. DUFF: I withdraw "if the notes 
indicate.” 
BY MR. DUFF: - 

Q Do your notes refresh your recollection as 
to what MacMillen said was the nature of the disagreement 
between him and Santangelo? 

A No, six. 

Q Did you at any point in ‘a duane of that 
meeting have occasion to tell MacMillen to shut up? 

3 A It sounds reasu: able, but I don't recall it. 

Q You don't recall not having said .it? 


I gon't recall saying it or not saying it. 


(Somanerd Reporting Company nc 


a ee + amram memammneome Oe 


Deposition of Faulkner, Dawkins & Sullivan by Mare RK. Green 


Green 

Q Did you have any occasion in the course of 
that meeting of telling MacMillen in substance that he 
didn't know what he was talking about? 

A I don’t recall. 

Q Do you have any recollection whether at that 
meeting MacMillen said to Santagelo that he; Santangelo, 
was getting screwed? 

A No, sir. 

Q You have no recollection of that, either. 


What else was discussed at that meeting apart 


from Santangelo or Ross relating their version of what led 


‘to the transaction sha-someone's indicating disagreement? 
A - Nothing. 
Q How long did the meeting run? 
Fifteen or twenty minutes. 
Fifteen or twenty minutes. 
Nothing else was discussed? 
Not that I recali. 
That you recall. 
How did you leave matters at che end of that 
‘meeting? ee 2 -_— eS 
MR. BAYDA: Do you mean what was said 
at the conclusion? 


MR. DUFF: It is difficult in *%. light 
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Q Do you recall what Mr. Ross said to you? 
A He asked us if we would accept redelivery 
of the securities. 
Q What was your response? 
A No, we would not. 
==} - -fad you, by the time of this telephone conver- 
sation on June 23rd - have you testified that it was on 
June 23rd? 
A Yes, sir. 
Q That is the correct date? 
A , Yes, sir. 
Q ° By the time of this conversation with Mr.. Ross 


on June 23rd, 1971 had you again had occasion to reread 


the Jaffee decision of the Securities and Exchange Com- 


mission? . 
A I don't recall. 
Q Was anything else said in that telephone con- 
versation? ‘ 
A I don't believe so. I think it ended that we 
would not accept delivery of the stock and that was all 
Q Was there any undertaking by either of you 
to get in touch with the other? 


A No, sir. 


Q . Did you in the course of that telephone 
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conversation with Mr. Ross discuss litigation? 
A I don't kalieve so. 


2 
4 : Q Did you in the course of that meeting on June 
5 2lst discuss litigation between plaintiffs and vauthnes 
6 or between Tobey & Kirk and Faulkner? 
MR. BAYDA: Do you mean the. witness 
personally? oe 
MR. DUFF: Let us take the witness 
personally first. 
A I don't recall. 
Q Was litigation mentioned in your presence 
at that meeting of June 21st?_ 
A .~-2 Gon’ recall. 
Q Litigation was discussed between you and Mr. 
Merritt, is that correct? - 
A That is. correct. 
Q Had there been any discussion of the litigation | 
between you and Mz. Landau or you and Mr. Hicks? 
A Not that I recall, sir. 
Q So that to the best of your recollection the 
only discussion of litigation was on June 21, 1971 with 
Mr. Merritt? 


MR. BAYDA: I believe you are again 


characterizing the witness' testimony. I believe 
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a number of times in the course of your meeting with 
traders? 

a Yes. 

Q It was not one specific item that you came 
and flagged for them as if it just had been decided the 
day before? ~ ae ae a 

A That's correct. 

Q What specifically did you instruct the traders 
to do in order to comply with the Jaffee obligations? 

A I think it was essentially that at any time 
there was an offering of securities -- I am giving you 
my words. I don't ‘know exactly whet ¥ told them. 

-Q. 3 I would like your words. 


A - Any time there was an offering of securities 


pursuant to a distribution, that they were not to take “ 


nage while we made a market on the stuck. — --- 
Q You did not restrict that answer to a registere 
distribution, did you? 
A - Between you and I, no, I did not. 
Between them, I don't recall. 
and 
I don't use terms here, between us, «#6 be- 
tween Michael and our traders. 


Q Michael is Mr. Bayda? 


A Yes, this eminent gentleman on my right. 
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Q I appreciate the distinction and I would have 


expected it if you hadn't testified to it. 


One does not talk to laymen’ the way one talks 


to lawyers. That we all understand. 
Your affidavit speaks of the registered. distri- 
bution? SN eee eee ae 
A Correct. = 
Q Is it your testimony that your advice to the 
traders was not restricted to registered distribution? 
A I believe so. 
I think my advice to the traders had to do 
with any type of restricted security, any type of security 
that was coming out with a prospectus. 
GQ Th at was coming out with .a prospectus, it was 
by definition a registered security, is it not? 
_A Yes, a registered distribution. - 
I disagreed with the term registered security. 
I accept the amendment. 
oe In fact, Jaffee was not restricted to regis- 
tered distribution. It applied to any ery of 
stock? 
A That's correct. 


Q So your advice to the traders correctly stated 


what Jaffee purported to cover? 
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A Yes, oo fe i 
Q I take it that the insertion in paragraph 5 of 
Exhibit 5 of the word “registered” was simply because 
that was what was concerned in this case and it was nee 
intended as a limitation of what your instructions to the 
traders were? oer 


A Yes, Sir. T think so. 


Q Did you, in instructing the traders regarding 


over a period of meetings, I am not restricting you to 
any one, advise them as to the nature of the inguiries 
that they should make to assure compliance with daffee 
as you were instructing them, Jaffee was -- 
MR, BAYDA: I believe there is an assump- 
‘tion in your question. 


+n ue COR DUPE :.. I_am sorry. -— - 


their Jaffee Oe and I am assuming this is 


MR. BAYDA: I don't believe that the 
witness testified that he instructed the traders to 
make any inquiries. 

MR. seen: You are quite right and I 
withdraw the question. 
BY MR. DUFF: 
Q Having informed the traders that they were 


not to accept stock which is in distribution, registered 
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or otherwise, in the case of stocks in which Faulkner 
was making a market, did you give them any instructions 


Pe 


as to how to avoid buying stock in distribution? 
A y think I eee 

rt is @ifficult over the period of time, I am 
trying to departmentalize my thoughts as to what may have 
transpired between March and June and subsequently. 

But I think I have generally over a period OL 
time discussed, maybe not specificaily, what they should 
ask —e the problems were. And EI was not dealing 
with people who were new to the industry or neophytes. 

~.Most' of them were well aware of their obligations 

generally without knowing the specific legal reasons for 
them. 

9 Did you at any time either before or after 
June 7th suggest to the traders that there might be cer~ 
tain questions which should be asked with respect to ai), 
large block of stock that was being offered? 

A Yes, sir. eae = 

Q Do you believe that those instructions might 
have occurred prior to June lst? 

A Yes, I do think that it occurred prior, during 


and after. 


Q . What did you specifically instruct them to 
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ask? 


A All I can do is speculate as to what I 


believe I would have said. 


MR. BAYDA: There is no point in” 


speculating. 


aren THE WITNESS: I don't specifically 


recall telling them, you look at A, B- and C and 


not at D, E and F. 


I just don't remember. 


(Continued on page 84.) 
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Q Did you at any time instruct the traders to 
‘obtain copies of red herring cceomneuaae applicable to 
securities of companies in the stock of which Faulkner. 
was making a market? 

A I think I instructed them that if there was 
an underwriting, we were to get out of the sheets so as 
not to take distribution stock, or askesswhether or 
not the stock that is being sold to us is aieeeenution 
stock or stock accompanied by a prospectus. 

Q Were those alternatives, or you can't re- 
call what it was that you instructed them? 


A ‘Correct. 


I think in essence it boiled down to 


that, but I don't recall specifically what I may have 


told them. 

Q poes Faulkner have an underwriting department? 

A Yes, sir. 

Q Is its. responsibility confined to wien 
writings in which Faulkner is either the underwriter or 
a participating broker-dealer, or in some way engaged 
in the underwriting? 


You left out "syndicate." 


} 
Syndicate? 


I don't know what other areas there are. 
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Yes. 

Q Is it part of the responsibility--is there 
any preeer esr in Faulkner or any individual in usrhiceen 
whose responsibility it is,to keep abreast of public 
offerings of securities, either generality or securities 
in which Sn ee is ee a market? 

A I think the Trading Department is aware. 
Q That would be the traders? 

Yes, sir. } 
I ood. and I have read, the SEC Digest, and 
of underwritings. 


I presume our underwriting (does the same. 


I'm not sure I understand the question, though. 


Q Was it your understanding in the course of 


your conversations with Messrs. Lattuga or MacMillen 


- = es ete meee fo me 


after the trade in aa that they knew prior to the 
trade in suit that there was to be a distribution of 


oe in White Shield? 
; MR. ‘BAYDA: Objection. 
MR. DUFF: What is the nature of the 
objection, sir? 
MR. BAYDA: There are two objections: 
No. 1, I believe you are calling for coniuntnattons 


which are privileged; secondly, 1 ‘object to a 
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question as: to the witness' understanding. 

MR. DUFF: So far as privilege goes, 
both MacMillen and Lattuga have testified as aes 
explicitly as it is possible for a man to testify, 
that at least one month before the trade in suit, 


they knew what was the Leason secondary, 2 


secondary distribution of White Shield which, in 


fact, were underwritten by Leason & Company. 

Although they did not know that it was 
an underwritten distribution, they did speak of 
it as a Leason secondary. eee ea 

So that that information has already 
been given by the client. And any privilege 
that might attach to it there would seem to have 
been waived. 


The question 


is whether Mr. Green knew 
in the first three weeks of June that the traders 
knew of a secondary in the stock of white Shield 
prior to the trade. 

MR. BAYDA: I understand the question, 

and I object to it. 

BY MR. DUFF: 
Q Did you know at that time that 


secondary in the stock of White Shield? 
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Prior to this transaction? 
Prior to this . transaction. 
I don't recall. | 
You do get the SEC releases? 
Yes. 
You do look at the trading sheets? 
Our trading sheets? 
Your trading sheets. 

A Yes, sir. 

Q You knew prior to June x; 1971 «hat Faulkner 
was making a market in the stock of White Shield Corpo~ 
ration? 

Ko <2Tk wabiees the fact. 

Q In reviewing the SEC releases, did you note 
that Faulkner had filed one or more registration-- 

” MRY DUFF: Withdrawn. eer 

Q In reviewing the SEC releases, did you note 
that White Shield Corporation had filed one or more 
registration statements with the Securities and Ex- 
change Commission? | ee 

MR. BAYDA: At what time are you re- 
ferring to? 
MR. DUFF: Prior to June l, 1971. 


A I don't recall. 
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é Q Would it be the responsibility of anyone 


3 


other than yourself at Faulkner, Dawkins to ascertain 
4 whether a registration statement had been filed - an 
issuer in whose stock Faulkner was making a market? 
A Responsibility, I don't know. 
Q Duty? ' 
A I have difficulty answering the question 
as to responsibility or duty. 

I think there were others who may have been 
aware of it, as to the specific responsibilities of 
determining. sso eis i. 

Q Did you at ‘any time regard it as part of the 
Jaffee obligations, or did you instruct the traders 


that it was part of their obligations--I think you have 


already testified that you have--not to take stock that 


a ‘- m_ eo 


was in distribution in tick arate was making a 
A Yes, sir. 
Q pid you not understand that the best way to 
find out if stock is in distribution is to obtain a 
copy of the prospectus covering that stock? 
MR. BAYDA: Objection. 
MR. DUFF: As to=-—7 
MR. BAYDA: I object to the form of the 
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question. 

You are asking the witness not only a 
conclusion, but his understanding. 
BY MR. DUFF: 

Q Is it not a fact, sir, that the registration 
statement, any registration statement, discloses on 
whose behalf the stock which is registered is being 
sold or offered? 

BAYDA: Objection. 
DUFF: And the —— of the objec- 
BAYDA: I object to the relevance of itg® 


DUFF: Relevance is saved until 


THE WITNESS: Can I hear the question? 
MR. DUFF: Read the question. 


(The question was read.) 


A I don't know. I would think so, but I don't 


e 


pei 

Q Don't you know, sir, that one place in which 
you could ascertain who is participating in a distribu- 
tion as a selling shareholder would be in a prospectus 
applicable to that distribution? 


MR. BAYDA: Objection.. 
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MR. DUFF: The witness nodded. 
What was the objection? 
MR. BAYDA: I think you are asking the 
witness for legal conclusions. 
MR. DUFF: I am asking the state of his 
knowledge of facts. 
MR. BAYDA: Then I also o'ject to the 
xelevance of it. 
MR. DUFF: The relevance, as I say, is 
part of our normal stipulation. 
The witness did nod affirmatively. 
Is your answer "Yes"? 
THE WITNESS: I want to know the question. 
(The record was read.) 
Yes. 
I ask you specifically, sir: Did you, at any 
time, instruct the traders in connection with your in- 
structions as to compliance with Jaffee and its commands, 


to obtain copies of the prospectus, red herring OTF. 


final,applicable to any security in which Faulkner was 
making a market? 
A No, sir. 


Q Were any of your instructions to the Faulkner 


traders in writing? 
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A Yes. 

Q Were these part of a guide or rule book or 
similar manual prepared for their use as traders? ¥ 

A Yes. . 7 

Q Is that a document which is prepared, main- 
tained and sisi in the regular oeures of Faulkner's 
business? 

A Yes. 

Q Is it required to be maintained by Faulkner's 
regulations or-rules? — : 


A By our internal rules? 


OG 4: Yes. 


Av: It is required to be maintained by the 


regulatory agencies. 

MR. DUFF: I would like to ask Mr. 
Bayda for the production of that manual, excised, 
if you wish, to cover the Jaffee ramifications. 

“MR. BAYDA: I do not believe there has 
been any testimony about a manual. 

MR. DUFF: The man just this moment 
testified. 


Read the answer. 


(The answer was read.) 
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BY MR. DUFF: 

Q Sir, have you at any time either before or 
after the institution of this action ascertained eaten 
Faulkner had possession within the house of a copy of any 


red herring prospectus applicable to the stock of White 


Shield prior to the delivery of the stock on June 13, 


1971? 
No, sir. 
You have not ascertained? 
I have not ascertained. 
I believe there was some discussions-- 
MR. BAYDA: I think the question has 
been answered. 
- THE WITNESS: Okay. 


I am wnclear as.to where we etand. 


MR. DUFF: —" the nlite! keatimes 
that he has made no inquiry, or that there was no 
soda cucenet 2 si a a 
MR. BAYDA: I believe you asked the’ 
witness whether he ascertained whether there as 
a prospectus, and I believe he answered it. 
Q Do you know, sir, whether prior to June 15, 
1971 Faulkner, and I include --ity. Faulkner, 
Dawkins & Cullivan, had possession of any one of the 
(Comune Roaring conipany Tit 
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red herring prospectuses applicable to the stock of White 


Shield Corporation? 


Since I am not sure as to the specific date 


that the change-over occurred, by "red herring," I 


specifically include what is now known as a preliminary 


prospectus. 
A I have checked, and I have not found any. 
Q You have not found any within house prior to 
June 15th? 
A Correct. - 
Q Are you able to state that Faulkner did not 
have possession? 
A No. 
Q Prior to June 15th? 
A We have 200 employees. 
vas ete Eo eeeee Geet & hed oc ncted) and 
no one had it that I had checked with. 
You did not check with all 200? 
No. 
You checked with the traders? 
Correct. 
They did not have it? 
Underwriting Department, library, operaticns. 


In the course of your negotiations-- 
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| MR. DUFF: Withdrawn. 


i Q In the course of your telephone conversations 
| to which you have already testified with Messrs. Ross; 
Hicks, Lancau, Merritt and the meeting of June 21, 
1971, to which you have testified, were you keeping 
yourself apprised of the market ede He the stock of 
White Shield? 
A No, sir. 
Q Were you aware of it? 
A I don't know. 
Q. Did it come up in your discussions with Mr. 
Mackie? B 
A. Not that I recall. 


Q Did it come up in your discussions with 


Lattuga and MacMillan after the rejection of the stock 


or prior to the rejection of the stock? 
MR. BAYDA: Objection. 
“MR. DUFF: What is the nature of the 
cbjection? 
MR. BAYDA: It is privileged. 
MR. DUFF: If they discussed the Yankee 
baseball team, that is not privileged informaticn. 
MR. BAYDA: If you wish to ask him 


about the Yankee baseball team, I will object on 
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FUNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THOMAS “J. BYRNES and FRANCIS R. 
“SANTANGELO , 
& : 
Plaintiffs, 
-against- 


"FAULKNER, DAWKINS & SULLIVAN and : 72 Civ... 670: M.I.G, 
"SINGER & MACKIE, INC. 


Defendants. 


'PAULKNER, DAWKINS & SULLIVAN : AFFIDAVIT 
Counterclaim~Plaintiff, 
~against- 


pHOMAS J. BYRNES, FRANCIS R. 
'SANTANGELO and TOBEY & KIRK, 


Counterclaim-Defendants. 


STATE OF NEW YORK ) 
~S 88.3 
jcOuN PY OF NEW YORK ) : 


“JAMES C. McMILLEN, being duly sworn, deposes and 


H 1. I am presently employed by Weeden & Co., a 
i 


Isecurities broker and dealer, in New York, New York, as an 
r] 


yover-the-counter trader. My employment by Weeden & Co. 


‘commenced in December, 1971. 

2. From in or about March, through in or 
habout October, 1971, I was employed by Faulkner, Dawkins & 
tsuidvan ("Faulkner"), one of the defendants herein, as an 
lover-the-counter trader. During that period, Faulkner was 
‘a market-maker in the Common Stock of White Shield Corpora- 


‘tion. 
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acMillen, Lattuga and Green 


3. During the first week of June, 1971, and prior 


to June 7, 1971, I spoke by telephone on several occasions 
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l to Mr. Francis R. Santangelo, one of the plaintiffs herein, 
in connection with a proposed offer and sale by him to 
| Faulkner of 44,000 shares of Common Stock of White Shield 
Corporation. . 
| 4. In one or more of those telephone conversations, 
| Mr. Santangelo advised me that such shares belonged to him, 
| but that he was waiting for "SEC clearance" of some kind 
Ii before he would sell the stock. 

5. I had become aware, prior to June 7, 1971, 
that a registration statement had been filed with the Secu- 
rities and Exchange Commission by White Shield Corporation 
under the Securities Act of 1933 to register a secondary 

i distribution of its Common Stock. 

; 6. Because Faulkner was a market-maker in the 
| Common Stock of White Shield Corporation, and accordingly 
could not participate in a distribution thereof, I spect- 
1 fically asked Mr. Santangelo in one of our telephone con- 


i versations prior to June 7, 1971, whether his shares were 


| shares were not part of the registered distribution. 

7. On June 7, 1971, Mr. Santangelo telephoned 
me and told me that a Mr. Vin Ross at Tobey & Kirk would 
call me to make the trade. Mr. Ross did so cali on that 
date and we agreed that Faulkner wouid purchase 44,000 
shares of Common Stock of White Shield Corporation at 
$14.00 per share. 

8. Accordingly, on or about June 7, 1971, Pauli 

ner sent a written confirmation of the transaction to Tobcy 
& Kirk, and Tobey & Kirk sent a written confirmation of the 


| transaction to Faulkner. 


q 


| 
| 
| 
1 
i 
! 
| 
part of the registered distribution. He answered that his | 
| 
| 
i 
| 
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9. The confirmation from Tobey & Kirk did not 


ene that the shares were part of a registered distribution 


jand was not accompanied or “preceded ny a prospectus of White 


"Shield Corporation. 
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‘Sworn to before me this 
3°? aay of Mee, » 1973. 
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Notary Public 
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COUNTY OF NEW YORK 


RONALD LATTUGA, being duly sworn, 

1. Iam an Assistant Vice President 
Dawkins & Sullivan, Inc., the corporate successor to Faulkner, 
Dawkins & Sullivan, one of the defendants herein ("Faulkner") 4 
I have been associated with Faulkner as an over-the-counter 
stock trader since March, 1971. 

2. Prior thereto, from November, 1969, I was em- 
ployed by Singer & Mackie, Inc. ("Singer"), a securities 
broker and dealer in New York, New York, as an over-the- 
counter stock trader. 

<. I was the over-the-counter trader of the 
Common Stock of White Shield Corporation for Sin 


March of 1971 have so acted for Faulkner. 
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4, During the time which I have been an over-the- 
counter trader it has always been the strictly followed pro- 
cedure in the case of any stock in which the firm by whom I 
was employed made a market to inguire of the seller of a 


block of the stock in excess of one or two thousand shares 


registered with the Securities and Exchange Commission. 


: 5. Since at least March of 1971 Faulkner has 


| 
pee the shares offered were part of a distribution 
| 


tacted as a market-maker in the Common Stock of White Shield 


jiCorporation and during the time of my association I have 


t 
poe such procedure. 


4 6. Approximately one week prior to June 7, 1$71 
i 

ja telephone call from Francis R. Santangelo, one of the 

i 


i 


(plaintiffs herein, was referred to me as a trader in White 


i 


(Shield stock. I had been advised the day before by James 


Yi 
tof White Shield Corporation to Faulkner. Mr. Santangelo 


‘expressed to me a desire to sell to Faulrner some shares of 


‘Common Stock of White Shield Corporation. 


7. Between that call and June 7, 1971 I had at 


i 


‘Santangelo’ concerning his shares of White Shield. At, one 


ipoint in these conversations he advised me that there were 
iq 
'44,000 shares available for us, but that he needed clearance 


pe the Securities and Exchange Commission before selling 
ithe stock. : 


8. During the course of that telephone conversa- 


i 


jtion, I specifically asked Mr. Santangelo whether the stock 
Hy 


twas part of a registered distribution. Mr. Santangelo stated 


| : 
ythat it was not. 
t 


4 


! 
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i 9. On June 7, 1971, Mr. Santangelo again tele- 


— us and advised us that the trade would be made through! 


: obey & Kirk, his broker. Accordingly, on June 1; 1971, a 
bid was made by us by telephone on the 44,000 shares at $14 


iper share and accepted by Tobey & Kirk. I was never informed 
either by Mr. Santangelo or by Tobey & Kirk, that any of the 
i stock was owned by Thomas J. Byrnes. 

10. A written confirmation of the trade was sent 
by us to Tobey & Kirk, a copy of which is annexed hereto as 


i 

tExhibit A, and a written confirmation of the trade was sent 
b 
[by Tobey & Kirk to us, 2a copy of which is annexed hereto as 


i 
Exhibit B. Each confirmation stated a settlement date of 


4 
;, June 14, 1971. To my knowledge, the Tobey & Kirk confirmatio 
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' 
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we ol 


iq 

'to us was not accompanied by a prospectus nor did it indicate: 
§ s : Si : 
le . ; ' y 

tin any way that the Common Steck of White Shield Corpcration 


' 


t 
t 
} 


:8sold was part of a registered distribution. 


i 11. When the certificates for the 44,000 shares 


fwere delivered to us on June 15, 1971, we ascertained that 

tthe shares were part of a registered distribution. Accord- 
i 

Lingl delivery was rejected and the certificates returned 

‘ 3 


ito Tobey & Kirk. 


22 Tt 


12. To my knowledge, the certificates were not 


sthereafter tendered to us for acceptance. 


13. Prior to the June 7 trade, we had discussed 


FRAT Se 


with two other brokerage firms which made a market in the 


— 


tstock of White Shield the possibility of a resale to them 


oo 
ewes arenes: me ove 


a af 


hot part of the 44,000 shares. On June 7, 1971, following the 
Nerade with Tobey & Kirk, we offered an aggregate of 20,0900 
rot the shares to the two firms, which offers were accepted. 
‘one such offer was for the sale of 15,000 shares at $14-1/8 
cand the second was for 5,000 shares at $14. The two pur- 


fehasers were Singer and Mitchum Jones & Templeton Incorporatcc 


, 
“each of which.was making a market in White Shield stock. 
fj 
i 
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Exhibit "3" to Depositions of 
!MacMillen, Lattuga and Green 


14. Because of the failure of Tobey & Kirk to 
| deliver to us shares which were not part of a registered 
distribution, we were unable to complete our sales to the 
b ewe purchasers. Because the entire Tobey & Kirk transaction 
= illegal, including the portion to be placed with the 


lewo other market-makers, and because, upon information and 


band boweah tehedamnntechanansastn nso te ter ten Manley 
‘ 


i 


‘belief, the market at that time was being permeated by White | 
ite stock which was part of the registered distribution, H 
| 


‘so that we gould’ not be sure that any stock we might purchase: 
tin the open market to cover the resales would not be part of 
‘the distribution, shortly after the delivery by Tobey & Kirk 


on June 15, 1971, I was instructed by Mare Green, Faulkner's 


es 


‘attorney, to cancel the satd resales. Accordingly, I 


c= 


‘cancelled the said resales on that date. 


| 
| 
pruaaes a 
| 
| 
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Sworn to before me 
7H aay of May , 


Bree ee 
Notary Fubiié g 


DOROTHY E. LIPITZ 


NOTARY PUCLIC, 5): te cl tlew York 
No. 43.7554353 
Qualificd in Richrend County : 
Commission Expiecs perch 39, 1974 : 
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‘phi bit : man. ‘66° 
sBxhibit "3" -to “Depositions. ‘of. 
te MacMilien,' att ‘and Green: : 
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RutTE Steet COP «> FY 
103 FULY PELES & baNKET Ts 
1h SECUETTY 


PS ak ¢ 
INTEREST TOTAL 


SETTLEMENT 
4 ati 


Pe Me ca gh 
PRINCIPAL 


ae NS OROMER PLEASE STAMP AND RETURN 
: DUPLICATE 


COMPARISON 


TANTY 0 
Ui Y u 

MEMBERS NEW YORK ST EXCHANGE 
MEMBERS AMERICAN § © EXCHANGE 


T 
52 WALL ST., NEW Y 


; 6/7/71 
Date of Transaction____ 
© As Principal : 6/14/71 
4 GQ As Agent 2 
9 = 


WE SOLD TO YOU Date of Settlement 
DESCRIPTION OF SECURITY 
$616,000 .00 


AMQUNT 


White Shield Corp. 


Broker Faulkner, Dawkins & Sullivan 
towhom 1 Wew York Plaza 
Sold New York, New York 10004 


bs 


to 
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to Depos 
Exhibit :B. 


‘Exhibit 


Exhibit 


i 
mH 
=} 
rt 
rf 
§ 
s. \ 
ms 
2: 
Ww. 
~ 
La | 
bi | 
= 
y. 
% 
= 


° 
. 


4 « . a Af 
FEET TE TE ~: a7 -: POT Ge “pemynerenes © Me * - 4 
it ies a a a ier aie shes v Setaedthina Cane 3 calectattn ainda aa tedntenr tne een einem atin tee tener oeees acetate ree eS secu se 


Fy 


A- 444 


. @ ’ ¢ Og * — | * ‘pee = 1 my 
4 : i pe COPY j 

' aa 160) i Moe RTs -e to Depositions a | ) “ee Pt AVAILABLE 
(lio rc MacMillen, L-ttuga and Gren } ee A ee 

5 gap ie i 


: : Bb 1VG2e0 hog on 
ee — Mere _.* ZEL 7 Ure 


td 


peed ee 


J L7 ae 


oe aa ae go- 
As pee saat 


feet al? A ce a Le 


‘ AK) — , 2, | ) 
FO ie a OTT oy sy ae AE 4 io : me 


Transcription of Exhibit "4" to 
Depositions of MacMillen, Lattuga and Green 


(Lattuga Deposition, pp. 41-42) 
White Shield 
Jay Vanneck received call from floor from Frank Santangelo 
in reference to 144,000 shares of White Shield. Jay in turn gave 


call to James MacMillen. He told James MacMillen that he had the 


stock for sale but had to wait for SEC clearance. 


Next day he talked to James MacMillen and Ronald Lattuga, 
said he had not received clearance yet but 100,000 shares was 
spoken for and he would need bid for only 44,000 shares. Ronald 
Lattuga asked if it was clean stock and had anything to do with 
the secondary, he said no. 

Following day we made bid on stock but he still had not 
received clearance. Following day we talked to Frank Santangelo, 
made bid for stock, bought it through Tobey & Kirk. After hearing 
rumors that there was a piece of unregistered stock around I 
asked head order clerk at Tobey & Kirk about stock---he said it 
was and [sic, ‘an'] uncoordinated wrap-around secondary. I asked 
hom what that was---he said he didn't know. I then told Frank 


Powers not to accept stock. 


Exhibit "5" to Depositions of 
MacMillen, Lattuga:and Green 


er ”“ 


UNITED STATES DISTRICT COURT 
PSOUTHERN DISTRICT OF NEW YORK 


Eee et a * 
ITHOMAS J. BYRNES and FRANCIS R. 
ISANTANGELO, 
Plaintiffs, 
-against- 


t PAULKNER, DAWKINS & SULLIVAN and : 73 Civ. 670 M.I.G. 
} SINGER & MACKIE, INC., 


Defendants. 


NER, DAWKINS & SULLIVAN, : AFFIDAVIT 
Counterclaim-Plaintiff, 
~against- 


‘THOMAS J. BYRNES, FRANCIS R. 
ANTARGELO and TOBEY & KIRK, 


Counterclaim-Defendants. 


STATE OF NEW YORK ) 
3: SS.c 
COUNTY OF NEW YORK ) 


MARC R. GREEN, being duly sworn, deposes and says: 
i. fom an attorney employed by Faulkner, Dawkins 
ih Sullivan, Inec., the corporate successor to Faulkner, 
[Dawicins & Sullivan, ‘one of the defendants herein ("Faulkner"). 
tx have been so employed by Faulkner since 
2. Faulkner is a securities proker and dealer 
“tlocated 4n New York City. Among its operations in June of 
1971, Faulkner acted as a market-maker of the Common Stock 


pof White Shield Corporation. 


| 3. Asa market-maker for White Shield Corporation 
i 


4stock, Faulkner regularly purchased and sold the stock as 


" 


es and regularly made offers and sales therefor by 
, the entry of bid and ask quotations through NASDAQ, the 


peer eres quotation systen of the National Association of 
“Securities Dealers, Inc. 


¥ 
] 
' 


/ 


Exhibit “5* 


to Depositions of 
MacMillen, 


Lattuga and Green 


4, In a proceeding before the Securities and 


In the Matter 


on Ye ee 
‘Jaffee & Company, et al.", 

‘the participation by a market-raker of a security in a dis- 
| tripution of that security which is re gistered under the 
Securities Act of 1933 constitutes a manipula tive practice 
Lan violation of Rule 10b-6 pro‘n wulgated under the Securities 


‘exchange Act of 1934. 


5. Following the Jaffee decision, I instructed | 
‘all of Faulkner's traders to be sure that any stock agi 
j 
tin connection with Faulk 's narket-making operations was 
1 


not included in a registered distribution of that stock. 


u * 
6. The Jaffee case 4nvolved a so-called "shelf" 


!'secondary distribution, which means, tn essence, an offering 


ifrom time to time by the holders of outstanding securities, 

h 

‘which offering is registered under 1 ; het of 1933, 
Fbut 4s not underwrit Normally, the selling stockholders 

ij 


. the stock through -brokers and ‘dealers. 


! 7. On or about June 15, 1971, Tobey & Kirk de- 

1 ‘ 

‘livered certificates for 44.000 shares of Common Stock of 

f > 

‘ees Shield Corporation to Faulkner, purportedly attempting 
to settle a sale made by Tobey & Kirk to Faulkner of 44,000 


shares on June 7, 1971. 


8. I ascertained that the stock delivered was 


i 
! 
i 
i 
it 
i 
4 
i 
i 
t 


ina “shelf" re, stration for sale on behalf of 
jeertain selling stockholders. For the reasons hereinafter 
‘set forth, I instructed the personnel in Faulkner's delivery 


Feage to reject the stock. 


Exhibit "5" 


to Depositions of 
MacMillen, 


Lattuga and Green 


| 9. The two traders of Faulkner who had partici- 
pated in the purchase of the stock on June 7, 1971 from Tobey 
& Kirk, James McMillen and Ronald Lattuga, informed me that 
prior to June 7, 1971 they had negotiated for the resale of 
20,000 of the shares to be purchased to Singer & Mackie, Ine 


we 


| 
| 
| 
| ("Singer") and Mitchum Jones & Templeton Incorporated 
[Conagonun"), They further informed me that on June 
‘after the purchase of the 44,000 shares 

| Tobey & Kirk, 20,000 of the shares were 


|a.e. resold to Singer and Mitchun. The aggregate markup 
on the resale was $1,875. 
10. Both Messrs. Ker a: formed me 
1971, they had specifically asxe 
of the plaintiffs herein, who had stated that he cwned the 


144,000 shares, whether the 


| 
{ 
\ 
: hat prior to the purchase of the 44,900 shares cn June 7, 
| 


| tion statement, and that he had a: } it was not 
Ll dadvuced. 
pie Following rejection of % cco shares 
| centered by Tobey & Kirk on ¢ aulkner did not 
jhave the 20,000 shares to ccver 
jMitehum, and in fact had no white Sh: ce in its inven 
This left Faulkner with tro possible alternatives: 
to acquire shares in the open 
cond, Faulkner might eancel 
the resales. 
12. The first alternacive seemed most attractive, 
‘because on June 15, 1971, the market price for the Coanon 
Stock of White Shield Corporation ropped by appro oximately 
3/2 points, s° that Faulkner ni save realized a profit 


‘on the resales of approximately $32,900 


—_—— i 


MacMillen, Lattuga and Green 


However, the entire Tobey & Kirk transaction 


we 


portion placéd with Singer and 


Bi Exhibit "5" ta Depositions of 
H 


Mitchum. Singer and Mitchum were also making a market in 
White Shield stock. 

a forcover, Faulkner had received reports that 
jTobey & Kirk was effecting a distribution of registered White 
Shield stock through several other market-makers, thus 
| depressing the market price’ of the stock. In addition, 
eaathner had received reports that there were other larre 

blocks of White Shicld stock being distributed at that time. 
These reports were subsequently confirmed by Tobey & Kirk and 
by the June 7, 1971 Prospectus of White Shield Corporation. 
15. Accordingly, had Faulkner attempted to cover 
the resales by purchasing stock in the Open market, not only 
would Faulkner's profit have been the result of an illegal 
ransaction, but Faulkner would very likely have participated | 
n an illegal distribution, since by covering the resales 
;With stock. included in the distribution, it would have been 
acting as a conduit in effecting the distribution through the 
two market-makers to whom the resales had been made. 
16. ‘Gonsendentiy. Faulkner in fact had no alter- 
native but to cancel the resales. I accordingly instructed 


(Mr. Lattuga to cancel the resales and am informed that they 


39 
en sf os 
“Mare Kf Green 


were so cancelled. 


‘Sworn to before me this 
| 7% day of May, 1973. 


it Dae ee ae 


Notas “Public > 


parotid t. (nite : 
ROIASY PUCLIC, Siute of Mew Yous 
te. 43 7.083¢3 
Quel icd in histewed County 
Conratsinn (nes Monte 20, 1274 


Plaintiffs' Notice of Motion for. Reargument or for 
Certification under 28 U.S.C. 1292(b) or FRCP 54(b) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF. NEW YORK 


THOMAS J. BYRNES and FRANCIS R.. 
-SANTANGELO, 

Plaintiffs, 
-against- 


FAULKNER, DAWKINS & SULLIVAN and 
SINGER & MACKIE, INC., 


Defendants. 
73) Cive 670. HEW 
DAWKINS & SULLIVAN, : NOTICE OF HOLTON 
FOR REARGUMENT OR 
Counterclaim-Plaintiff, : FOR CERTIFICATION 
UNDER 28'°°U,S.C. 


-~against- : § 1292(b) OR RULE 
54(b) + FRCP 


. BYRNES, FRANCIS R. ale ae 
O and TOBEY & KIRK, 


Counterciaim-Defendants. 


PLEASE TAKE NOTICE, that upon all of the papers and pro- 
ceedings heretofore had herein, and upon the decision of Hon. 
HENRY F. WERKER, United States District Judge, entered the 27th 
day of February, 1976, the undersigned will move before Judge 
Werker, in Room 905 of the United States Court House, Foley Square, 
Borough of M a bit unty and State of New York, on the 
‘Sond day of March, 1976, at 9:30 o'clock in the forenoon of that 
day or as soon thereafter as counsel can be heard, for an Order: 

1. Pursuant to Rule 9(m) of the General Rules of the 
United States District Court for the Southern District of New York 


granting plaintiffs and third-party defendants reargument: 


Plaintiffs' Notice of Motion for Reargument or for 
Certification under’ 28 U.S;C. #12925) or FRCP 54(b) 


(a) To correct the portion of the decision at 
pages 3-4 which ascribes to plaintiffs an agreement that the 
mere failure to disclose the fact that the stock being sold was 


in fact registered would be a material and fraudulent omission 


in violation of Seetion 17 ef the 1933 Act. and Section 10(b) of 


the 1934 Act. 

(6b). Insofar as cies decision failed to decide so 
much of plaintiffs' motion for summary judgment dismissing the 
Third Counterclaim asserted by defendant and third-party plain- 
tiff Faulkner, Dawkins & Sullivan for failure to show damages 
compensable under the Securities Exchange Act, and insofar as 
said Counterclaim seeks punitive damages and attorneys fees 
under New York law; end on reargument, granting Hlaintifis 
summary judgment of dismissal as to all aspects of the Third 
Counterclaim. 

5. Pursuant to 28 U.S.C. § 1292(b), certifying the 
importance of the controlling questions necessarily decided by 
the Court in granting Faulkner's motion for summary judgment and 
@enying plaintiff£s' motion for summary judgment with respect to 
Second Defense, and in denying plaintiffs' motion for summary 
judgment with respect to the First and Third Defenses, and in the 
case of the Second and Third Defenses, certifying the grounds of 
the Court's denial to plaintiffs of the right to invoke § 19(a) 
of the Securities Act. 

3. Pursuant to Rule 54(b) of the Federal Rules of Civil 


Procedure, directing entry of Final judgment of dismissal, and cer- 


«te 


Plaintiffs’ Notice cof Motion for. Reargument or for 
Certification under 28 U.S.C. 1292(b) or FREP 54(b) 


reason for delay, with respect to 
each claim, cross-claim or counterclaim which has been dismissed,. 
including the claim of olaintifis seats: former defendant Singer 
& Mackie, Inc., dismissed by Judace Gurfein in 1972, and the counter-2m 
claim of plaintiffs against Faulkner for breach of contract. 
4, Granting to plaintifis such other, further and 
ent relief as to the Court may seem 3: I t in the 


Dated: 


Yours, 


CARRO, SPRUBCCK, 
Attorneys fo 


h 
it 


a 
2 
h 
24 

SIA 

ine 


for Reargument 


o Rule 9(m) of the 


go 


will move before 
ne wae 
Judee, in the Un ted 
Hon. Henry F. 
New rk 19th 
States Court House, Foley Square, ew s York, on the 19th 
motions for summary 


Notice of Motion for Reargument of 
Faulkner, Dawkins & Sullivan 


of this Court filed February 27, 1976, on the ground that the 


Court overlooked controlling matters and decisions. 


Dated: New York, New York 
March 8, 1976 


shiniiuit PERSINGER & PARKER 


PoshoD Coy 


Member of the Fir J 


Attorneys for Defendant and 

Counterclaim-Plaintiff Faulknen, 
Dawkins & Sullivan 

Office and P.O. Address 

70 Pine Street 

New York, New York 10005 

Tel. (212) 344-1866 


CARRO, SPANBOCK, LONDIN, 
RODMAN & FASS 

Attorneys for Plaintiffs 

and Counterclaim—Defendants 
Thomas J. Byrnes and 
Francis R. Santangelo 


New York, New York 10016 


HALL, DICKLER, LAWLER, KENT 
& HOWLEY 

Attorneys for Counterclaim- 
Defendant Tobey & Kirk 

h60 Park Avenue 

New York, New York 10022 


SECURITIES AND EXCHANGE COMMISSION 
As Amicus Curiae 

Office of the General Counsel 

500 North Capitol Street, N.W. 

Washington, D.C. 20549 


| 

| 

10 East 40th Street ; 
{ 


STATE OF NEW YORK ) ; 
COUNTY OF NEW YORK) SS:: 


See I Vio , being duly sworn, 
deposes and says that deponent is not a party to the agtion, 
is over 18 years of age and resides at \ {US 


That on the [i day of 
deponent personally served the within 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
Stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving a true copies of same with a duly 
authorized person at their designated office. 


true copies of sam 


a postpaid properly in the post office 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 


addresses. sd 
TAcebe fERS|pCEeZ ¢ (ARKER 
ATTO For DiGReEn pAwT~ AVE ES 
AUD ComTEn cL Arm PLA WITT FFE Piped E27 Af tetAu— 
Bavck ner DAeKki ve 1 Socks VAY 
Io PWEST. 


rn to beford mé this 


day o 


; 908 
5 . County 

, Ww si GIA 1 
aissioy Expires March 30, 


Canin: 


STATE OF NEW YORK ) f 
COUNTY OF NEW: YORK) $$°? 


STEP Hey SHe# , being duly sworn, 


Cee ne aenInmnIInN OE TRantInnIS einen taneeiennenenmnennnenerammnanes mien siaenanin” iit * 
deposes and says that deponent is not a party to the action, 
is over 18 years of age and resides at 


That on the ic day of VGUOST 1 isk, 
deponent personally served the within _ 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving ( true copes of same with a duly 
authorized person at their designated office. 


B siting true copies of same enc 
ina pect Gee ee wrapper, dmthe post office 
or official depository unde ; re and custody 
St office department within the State~ 


Names af attorneys served, together with the names 
of the clients represented and the attorneys’ designated 
addresses. 


Are DICER LAWLER KGUT+ [owt 
ATT® R oR. COUUTERCLAIM- Retisearen 4 
Be 


n SANTIS 
MICHAEL DeSAan! 
sacar bli, State of New York 
~ * i ya. GO30908 
5 ix County 


ju Wied wh Brat ; 
Conmnmsiog APN eS March 30, 4 


STATE OF NEW YORK ) ; 
COUNTY OF NEW YORK) °%°* 


he I VVAY 4 Berman , being duly sworn, 


deposes and says that deponent is not a ge ig the action, 
js over 18 years of age and resides at Ae 


That on the ca day of /4vCUST 


deponent personally served the within 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
Stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving l true copy of same with a duly 
authorized person at their designated office. 


true copies of same enclose 
in a postpaid properly a z post office 
or official deposi exclusl e and custody 
j tated pest office department within Ti e 


Names af attorneys served, together with the names 
of the clients represented and the attorneys’ designated 


addresses. 
Rorpav¢ BALL 
Aro Rucys Fer Depew RawT AVE Se 
Si(npcet + Mackie, We 
Zot GAST SO" ST. 
yer Yori Vy 002 ?- 


7 Pwr 


W sie Maas before 


day of ge es Vicchad Blfet— 


MICHAEL DaSANTIS 
Noter: Publi tote of New York 


Ns. 03-9930908 
Sualfied in Bronx County qa 
Comnussioy Expires March 3G, 199a 


STATE OF NEW YORK ) , 
COUNTY OF NEW YORK) $8°: 


= \ 
PoBeRT LA CRassA , being duly sworn, 


deposes and says that deponent is not a party to, the action, 


is over 18 years of age and resides at @G&~ 00% Lf 
, WPS PETH, 4. Y: . 
That on the day of A{UGUST , 19%, 
deponent personally’ served the within 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for +hat purpose. 


1Z i -ertice.: 


By depositing / true Sc calling same enclosed 
in a postpaid properly addressed wrdpper, in the post office 
or official depository under the exclusive care and custody 
of the United Stated post office department within the State 
of New York. 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 
addresses. 


6 SecvR TIES 4 ExcHan Ce Commission 
| Riiiege Cer |Ae 
SOO JokTH CAPITAL ST /.W. 
WASHINGTON, P.-C. LOS4P 
ATIM: CAw REUCE Heo 


Ls 


Sworn to before ; aes | OO <a 
day of | ; gt Mle Lled? 


hary ICH AGI. ate aloe York 
Notary Pt 5, 013-0930908 7 
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Qu kied 
Commission EXPT 


